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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 
[45  CFR  Part  84  ] 

PROGRAMS  AND  ACTIVITIES  RECEIVING 
OR  BENEFITING  FROM  FEDERAL  FINAN¬ 
CIAL  ASSISTANCE 

Nondiscrimination  on  the  Basis  of 
Handicap 

The  Office  for  Civil  Rights  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  proposes  to  add  Part  84  to  the 
Departmental  regulation  to  effectuate 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  as  amended  by  sec¬ 
tion  111(a)  of  the  Rehabilitation  Act 
Amendments  of  1974  (29  U.S.C.  706), 
with  regard  to  Federal  financial  assist¬ 
ance  administered  by  this  Department. 
Section  504  provides  that  “no  otherwise 
qualified  handicapped  individual  in  the 
United  States  *  •  •  shall,  solely  by  rea¬ 
son  of  his  handicap,  be  excluded  from 
the  participation  in,  be  denied  the  bene¬ 
fits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance.”  Section  504 
is  similar  to  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d  et  seq.)  and 
title  IX  of  the  Education  Amendments 
of  1972  (20  U.S.C.  1681  et  seq.) .  It  dif¬ 
fers,  however,  from  both  these  civil  rights 
statutes  in  that  it  applies  to  discrimina¬ 
tion  based  on  handicap,  from  title  IX  in 
that  it  applies  to  all  programs  and  activ¬ 
ities  receiving  Federal  financial  assist¬ 
ance,  and  from  title  VI  in  the  extent  to 
which  it  applies  to  employment  practices. 

On  May  17, 1976,  the  Department  pub¬ 
lished  in  the  Federal  Register,  at  41 
F.R.  20296,  a  Notice  of  Intent  to  Issue 
Proposed  Rules.  The  notice  raised  fif¬ 
teen  critical  issues  on  which  the  Depart¬ 
ment  sought  public  comment  before  pub¬ 
lishing  a  formal  Notice  of  Proposed 
Rulemaking.  A  draft  Notice  of  Proposed 
Rulemaking  was  attached  at  Appendix 
A,  and  a  statement  of  the  estimated  eco¬ 
nomic  and  inflationary  impact  of  the 
draft  proposal,  prepared  in  accordance 
with  the  requirements  of  Executive  Order 
11821,  was  attached  at  Appendix  B. 

The  May  17  publication  was  issued  to 
fulfill  the  Department’s  responsibility 
under  section  504  of  the  Rehabilitation 
Act  of  1973  to  ensure  that  programs  and 
activities  funded  by  the  Department  of 
Health,  Education,  and  Welfare  are  free 
of  discrimination  on  the  basis  of  handi¬ 
cap.  The  responsibility  of  the  Depart¬ 
ment,  under  Executive  Order  11914,  is¬ 
sued  in  April  1976,  to  coordinate  govem- 
mentwide  enforcement  of  section  504  and 
to  issue  general  standards  for  other  de¬ 
partments  and  agencies  to  follow  in  their 
promulgation  of  regulations  implement¬ 
ing  section  504,  will  be  dealt  with  sepa¬ 
rately  at  a  later  time.  The  Department 
does,  however,  expect  to  use  the  defini¬ 
tion  of  handicapped  person  adopted  in 
its  final  regulation  in  fulfilling  its  re¬ 
sponsibility  to  develop  govemmentwide 
standards  for  determining  what  persons 
are  covered  by  the  Act.  Comment  is 
solicited  on  the  advisability  of  this  ap¬ 


proach  and  on  the  use  of  Subparts  A. 
B,  and  C  of  the  final  regulation  as  the 
basis  for  developing  guidelines  as  to  what 
practices  are  discriminatory. 

The  Department  solicited  public  com¬ 
ment  for  30  days  on  the  fifteen  issues 
raised  in  the  notice  and  on  any  addi¬ 
tional  issues  that  members  of  the  public 
considered  important  to  the  proper  en¬ 
forcement  of  section  504.  Written  com¬ 
ments  received  through  June  21,  1976 
have  been  analyzed  and  considered  in 
the  preparation  of  this  Notice  of  Pro¬ 
posed  Rulemaking.  Comments  received 
after  that  date  will  be  considered  during 
the  comment  period  applicable  to  this 
notice. 

During  the  30 -day  comment  period  on 
the  Notice  of  Intent  to  issue  Proposed 
Rules,  the  Office  for  Civil  Rights  held  ten 
meetings  across  the  country  designed  to 
inform  interested  persons  and  organiza¬ 
tions  of  the  May  17  publication  and  to 
elicit  their  comments  and  recomenda- 
tions  concerning  the  implementation  of 
section  504.  Transcripts  were  made  of 
these  meetings  and  were  analyzed  along 
with  the  written  comments  in  order  to 
enable  the  Department  to  benefit  as  fully 
as  possible  from  the  views  of  the  public 
on  the  various  issues  under  considera¬ 
tion.  These  transcripts  are  available 
along  with  written  public  comments  re¬ 
ceived  by  the  Department,  for  public  in¬ 
spection  in  Room  3231,  330  Independence 
Avenue  SW.,  Washington,  D.C.  20201. 

Over  three  hundred  written  comments 
were  received  in  response  to  the  notice. 
The  Secretary  is  extremely  pleased  at  the 
extent  and  quality  of  the  response,  par¬ 
ticularly  in  view  of  the  short  period  of 
time  available  for  the  preparation  of 
comments.  He  is  gratified  at  the  public 
interest  and  concern  expressed  by  this 
response  and  feels  that  the  comments 
have  more  than  adequately  served  the 
purpose  of  publication  of  the  notice  of 
intent:  to  focus  public  attention  and 
comment  on  the  general  issues  basic  to 
implementation  of  the  statute  and  to  in¬ 
volve  the  public  in  the  regulatory  process 
at  an  earlier  and  therefore  more  helpful 
stage  of  that  process  than  would  other¬ 
wise  have  occurred. 

A  discussion  of  the  public  response  to 
the  issues  raised  in  the  May  17, 1976,  pub¬ 
lication  as  well  as  a  discussion  of  selected 
sections  in  each  of  the  subparts  of  the 
proposed  regulation  is  set  forth  in  the 
following  paragraphs. 

Subparts  A  (General  Provisions),  B 
(Employment  Practices),  and  C  (Pro¬ 
gram  Accessibility)  of  this  proposed  reg¬ 
ulation  apply  to  all  recipients  of  assist¬ 
ance  from  the  Department  of  Health, 
Education,  and  Welfare.  Because  handi¬ 
caps  differ  widely  in  nature  and  in  de¬ 
gree  of  severity,  discrimination  against 
handicapped  persons  includes  a  wide 
range  of  practices  with  varying  effect  in 
different  service  areas.  Therefore,  the  re¬ 
maining  subparts  of  the  proposed  regula¬ 
tion  contain  more  specific  requirements 
and  prohibitions  applicable  to  three 
major  types  of  programs:  Subpart  D  is 
concerned  with  preschool,  elementary, 
and  adult  education  programs:  Subpart 


E,  with  postsecondary  education  pro¬ 
grams;  and  Subpart  F,  with  health  and 
social  service  programs.  The  practices  of 
other  recipients  of  Departmental  funds, 
such  as  public  broadcasters,  are  subject 
to  the  general  nondiscrimination  pro¬ 
visions  of  §  84.4  as  well  as  to  the  pro¬ 
visions  of  Subpart  B  and  C. 

This  proposed  regulation  contains  no 
provisions  concerning  the  Department’s 
procedures  for  administering  the  statute 
because  the  Department  intends  to  pub¬ 
lish  a  consolidated  procedural  regulation 
that  will  apply  to  all  of  the  civil  rights 
statutes  for  which  the  Department  has 
enforcement  responsibilities.  Sanctions 
for  noncompliance  and  enforcement  pro¬ 
cedures  will  be  the  same  for  section  504, 
title  IX,  and  title  VI.  The  proposed  pro¬ 
cedural  regulation,  which  was  published 
on  June  4,  1975,  at  40  F.R.  24148,  and 
which  would  have  applied  to  the  enforce¬ 
ment  of  section  504,  has  been  withdrawn. 
On  May  3,  1976,  the  Department  pub¬ 
lished,  at  41  F.R.  18394,  a  notice  of  in¬ 
tent  to  issue  a  new  proposed  procedural 
regulation  in  order  to  seek  public  com¬ 
ment  on  a  number  of  critical  questions 
concerning  the  manner  in  which  the  Of¬ 
fice  for  Civil  Rights  enforces  various  civil 
lights  laws  and  authorities,  including 
section  504.  After  the  public  comments 
have  been  evaluated,  a  new  proposed  con¬ 
solidated  procedural  regulation  will  be 
issued. 

If  the  new  procedural  regulation  is  not 
in  effect  when  the  regulation  implement¬ 
ing  section  504  is  published  in  final  form, 
the  procedural  provisions  of  the  title  VI 
regulation,  which  may  be  found  at  45 
CFR  Part  80,  will  be  incorporated  by  ref¬ 
erence  into  the  section  504  regulation  for 
use  during  the  interim. 

Subpart  As  Issues  From  Notice  of  Intent 

Three  issues  were  raised  in  the  May  17 
Notice  of  Intent  concerning  the  general 
provisions  of  Subpart  A.  The  first  issue 
was  how  best  to  interpret  the  statutory 
definition  of  handicapped  persons.  A 
great  many  comments  were  received  con¬ 
cerning  whether  drug  and  alcohol  addicts 
or  homosexuals  should  receive  the  pro¬ 
tection,  of  section  504.  The  draft  regula¬ 
tion  attached  at  Appendix  A  to  the  Notice 
of  Intent  included  drug  and  alcohol  ad¬ 
diction,  along  with  other  illnessees,  as  a 
handicapping  condition  but  excluded 
homosexuality.  The  overwhelming  ma¬ 
jority  of  comments  on  this  issue  urged 
that  homosexuality  and  addiction  be  ex¬ 
cluded.  Others  suggested  confining  the 
inclusion  of  alcohol  and  drug  addiction 
to  persons  with  histories  of  these  condi¬ 
tions.  There  was  also  a  sizable  number  of 
comments  that  objected  to  the  inclusion 
of  mental  illness.  Many  other  corn- 
men  ters  did  not  discuss  specific  condi¬ 
tions,  but  expressed  the  view  that  the 
statutory  language  or  its  Interpretation 
in  the  draft  regulation  was  unreasonably 
broad;  some  of  these  commenters  sug¬ 
gested  limiting  the  definition  to  perma- 
ment  conditions  or  illness. 

Commenters  made  a  number  of  argu¬ 
ments  against  including  alcohol  and 
drug  addicts  and  homosexuals:  That 
these  conditions  are  self-inflicted;  that 
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section  504  is  not  the  proper  vehicle  for 
eliminating  discriminations  based  on 
these  characteristics;  that  the  term 
“handicapped  person”  does  not,  from 
either  an  historical  or  popular  viewpoint, 
connote  addicts  and  homosexuals;  that 
such  persons,  and  in  particular  homo¬ 
sexual  persons,  would  not  agree  with  the 
notion  that  they  are  handicapped;  and 
that  inclusion  of  these  groups  would  de¬ 
tract  from  the  emphasis  upon  eliminat¬ 
ing  discrimination  against  those  persons 
traditionally  thought  of  as  being  handi¬ 
capped.  Many  commenters  associated 
with  educational  programs  also  feared 
that  inclusion  of  addicts  would  cause 
serious  disruptions  of  their  educational 
programs. 

The  Department’s  suggestion  that 
homosexuals  might  be  Included  within 
section  504  by  virtue  of  the  statutory  in¬ 
clusion  of  persons  who  are  regarded  as 
having  an  impairment  was  not  consid¬ 
ered  persuasive  by  any  of  the  commen¬ 
ters.  (It  should  also  be  noted  that  none 
of  the  commenters  referred  to  homo¬ 
sexuals  as  being  mentally  ill.)  The  De¬ 
partment  therefore  will  continue  to  in¬ 
terpret  the  statute  so  as  io  exclude 
homosexuals. 

Comments  tended  to  respond  to  the 
question  of  the  inclusion  of  drug  and  al¬ 
cohol  addicts  and  of  homosexuals  in  a 
similar  fashion.  Because  both  medical 
and  legal  opinion  define  addiction  as  an 
illness  and  because  there  has  been  ex¬ 
tensive  congressional  debate  and  con¬ 
sideration  of  this  issue  with  respect  to 
various  programs  administered  by  this 
Department,  it  is  the  view  of  the  De¬ 
partment  that  addiction  is  clearly  within 
the  statutory  definition.  Further,  because 
of  the  Rehabilitation  Act  of  1973  Itself, 
the  Department  believes  that  it  has  no 
flexibility  within  the  statutory  definition 
to  limit  the  term  “handicapped  person” 
to  only  those  individuals  who  have  those 
severe,  permanent,  or  progressive  condi¬ 
tions  which  are  most  commonly  regarded 
as  handicaps.  Accordingly,  no  change  has 
been  made  from  the  May  17  draft  regu¬ 
lation  in  the  section  defining  handi¬ 
capped  person  in  this  proposed  regula¬ 
tion.  It  is  however,  important  to  note 
that  the  Department  intends  to  give  par¬ 
ticular  attention  in  its  enforcement  of 
section  504  to  eliminating  discrimination 
on  the  basis  of  the  severe  handicaps  that 
were  the  focus  of  concern  in  the  Reha¬ 
bilitation  Act  of  1973. 

The  implications  of  the  limitations  of 
the  coverage  of  section  504  to  handi¬ 
capped  persons  who  are  qualified,  con¬ 
tained  in  the  statute  and  throughout  the 
regulation,  should  be  noted  in  connection 
with  the  Inclusion  of  addicts,  as  well  as 
of  persons  who  are  mentally  ill,  within 
the  protection  of  section  504.  The  fact 
that  these  persons  are  included  does  not 
mean  that  their  condition  is  not  to  be 
considered  in  determining  whether  they 
must  be  provided  services  or  employment 
opportunities.  With  respect  to  the  em¬ 
ployment  of  addicts  or  mentally  ill  per¬ 
sons,  if  it  can  be  shown  that  the  addic¬ 
tion  or  mental  illness  prevents  successful 
performance  of  the  job,  the  person  need 


not  be  provided  the  employment  oppor¬ 
tunity  in  question.  If.  of  course,  the  con¬ 
dition  is  not  job  related,  then  it  may  not 
be  the  basis  for  denial  of  such  oppor¬ 
tunity.  Accordingly,  as  to  the  inclusion 
of  these  groups  of  persons  within  the 
definition,  it  is  expected  that  mentally 
restored  persons  and  rehabilitated  ad¬ 
dicts  will  be  the  primary  beneficiaries  of 
the  employment  provisions  of  the  regu¬ 
lation. 

With  respect  to  services,  there  is  con¬ 
siderable  evidence  of  practices  that  dis¬ 
criminate  on  the  basis  of  alcohol  and 
drug  addiction,  especially  in  regard  to 
the  admission  practices  of  hospitals. 
These  latter  practices  have  been  specifi¬ 
cally  prohibited  in  section  407  of  the 
Drug  Abuse  Office  and  Treatment  Act  of 
1972  (21  UJS.C.  1174)  and  section  321 
of  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (42  U.S.C. 
4581) ;  these  statutory  provisions  are  also 
administered  by  the  Department’s  Office 
for  Civil  Rights.  With  respect  to  other 
services,  the  implications  of  this  cover¬ 
age  are  twofold:  First,  no  person  may 
be  excluded  from  the  services  solely  by 
reason  of  the  presence  or  history  of  these 
conditions ;  second,  to  the  extent  that  the 
manifestations  of  the  condition  prevent 
the  person  from  meeting  the  basic  eligi¬ 
bility  requirements  of  the  program  or 
cause  substantial  Interference  with  the 
performance  of  other  participants  in  the 
program,  the  condition  may  be  taken 
into  consideration.  Thus,  a  college  may 
not  refuse  to  admit  a  mentally  ill  per¬ 
son  who  can  successfully  participate  in 
the  education  program  unless  the  per¬ 
son’s  behavior  is  shown  to  Impede  the 
performance  of  other  students. 

The  Department  solicits  comment  as 
to  how  to  handle  the  problem  of  deter¬ 
mining  when  use  of  drugs  or  alcohol  has 
reached  the  stage  of  addiction,  thus  be¬ 
coming  an  illness  that  substantially 
limits  functions,  and  as  to  what  tech¬ 
niques  have  been  developed  by  elemen¬ 
tary  and  secondary  schools  to  enable  ad¬ 
dicted  students  to  continue  in  school. 

The  second  issue  raised  in  the  May  17 
notice  concerned  the  degree  of  specificity 
that  is  best  suited  to  this  regulation.  A 
few  comments  favored  a  general,  brief 
regulation  either  because  that  approach 
would  encourage  creative  methods  of 
compliance,  would  reduce  the  technicali¬ 
ties  of  compliance,  or  would  decrease 
Federal  involvement  in  the  conduct  of 
affected  programs.  Most  of  the  com¬ 
ments,  however,  approved  of  the  degree 
of  specificity  of  the  regulation  as  draft¬ 
ed.  The  most  commonly  stated  reason 
was  that  the  guidance  provided  by  de¬ 
tailed  regulations  is  necessary  to  apprise 
beneficiaries  of  their  rights  and  to  in¬ 
form  recipients  of  their  responsibilities 
under  section  504.  It  was  also  noted  that 
detailed  regulations  serve  to  prevent  un¬ 
necessary  and  lengthy  disputes  between 
recipients  and  beneficiaries,  disputes 
that  would  otherwise  have  to  be  resolved 
by  the  Department  or  the  courts.  Given 
the  complexity  of  the  matters  being  regu¬ 
lated  and  the  lack  of  a  legislative  record 


in  most  areas,  the  Department  agrees 
that  it  is  preferable  to  be  as  detailed  as 
possible  in  establishing  standards  of 
what  practices  constitute  discrimination 
at  the  outset  of  its  enforcement  program 
and  therefore  has  not  changed  the  pro¬ 
posed  regulation  in  this  respect. 

Hie  third  issue  raised  in  the  notice  of 
intent  concerned  whether  any  time  pe¬ 
riods  for  compliance  should  be  adopted 
in  the  final  regulation.  Many  comments 
treated  this  issue  and  the  issue  raised  in 
connection  with  Subparts  D  and  E  as 
to  the  difficulty  or  cost  of  complying  as 
different  aspects  of  the  same  problem: 
Whether  the  requirements  of  the  regula¬ 
tion  should  reflect  the  fact  that  elimina¬ 
tion  of  discrimination  on  the  basis  of 
handicap  will,  in  many  instances,  be 
costly  and  cannot  be  achieved  immedi¬ 
ately.  The  discussion  of  these  comments, 
as  well  as  others  only  indirectly  address¬ 
ing  these  three  Issues,  follows. 

A  number  of  commenters  were  dis¬ 
turbed  by  the  reference  in  the  May  17 
notice  to  the  need,  in  developing  the 
regulation  to  implement  section  504,  to 
“balance  competing  equities.”  As  their 
comments  point  out,  the  prohibition  of 
discrimination  in  the  statutory  provi¬ 
sions  of  section  504  is  absolute  and  con¬ 
tains  no  exception  designed  to  take  into 
account  any  resulting  burden  to  recip¬ 
ients  of  Federal  assistance.  These  same 
commenters  also  noted  the  Judicially 
enunciated  principle  that,  in  the  con¬ 
stitutional  context,  lack  of  resources 
cannot  be  used  to  justify  a  denial  of  basic 
rights  and  that,  in  particular,  cost  may 
not  be  taken  into  consideration  with 
respect  to  the  right  of  handicapped  chil¬ 
dren  to  a  suitable  education.  Thus,  the 
consideration  of  cost  or  other  difficulty 
of  compliance  or  the  use  of  transition 
periods  within  the  regulation  itself  was 
viewed  as  completely  inappropriate  by 
these  commenters. 

Many  of  these  commenters  found  the 
suggestion  of  allowing  compliance  to  be 
postponed  beyond  the  time  of  the  pub¬ 
lication  of  a  final  regulation  particularly 
troublesome  in  light  of  the  time  that  has 
elapsed  between  enactment  of  section 
504  and  publication  of  the  Notice  of 
Intent. 

On  the  other  hand,  comments  from 
recipients,  especially  from  most  of  the 
colleges  and  universities,  voiced  the  con¬ 
cern  that  they  would  be  unable  to  bear 
the  additional  financial  burden  that  they 
foresee  as  a  result  of  the  requirements 
of  the  regulation.  Few  of  these  com¬ 
menters  disagreed  with  the  Department’s 
interpretation  of  what  practices  con¬ 
stitute  discrimination.  Many,  however, 
suggested  that  Federal  funds  should  be 
provided  to  aid  in  meeting  the  statutory 
requirements,  that  more  time  be  allowed 
to  make  their  programs  accessible,  and 
that  they  be  relieved  of  any  individual 
responsibility  to  reach  compliance. 

The  Department  has  considered  these 
various  points  of  view  and  has  con¬ 
cluded  that,  in  general,  the  resolution  of 
this  problem  arrived  at  in  the  draft  regu¬ 
lation  attached  to  the  May  17  notice  Is 
appropriate.  Thus,  except  for  55  84.12 
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and  84.22,  the  proposed  regulation  does 
not  take  into  account  the  cost  or  diffi¬ 
culty  of  eliminating  discrimination  in 
establishing  the  standards  for  what 
practices  constitute  discriminations,  nor 
does  it,  with  the  exception  of  the  time 
periods  allowed  for  achieving  program 
accessibility  and  for  providing  nondis- 
criminatory  nonacademic  services  in 
Subpart  D,  provide  time  allowances.  The 
Department  agrees  in  principle  with  the 
concept  that  cost  or  difficulty  are  appro¬ 
priate  considerations,  not  in  determin¬ 
ing  what  constitutes  discrimination,  but 
in  fashioning  a  remedy  if  a  recipient  has 
been  found  to  be  discriminating.  It  is  be¬ 
lieved,  however,  that  in  the  area  of 
architectural  barriers  the  inability  to 
make  all  existing  buildings  accessible  im¬ 
mediately  is  so  universal  and  the  reme¬ 
dial  process  so  inherently  time  consum¬ 
ing  as  to  necessitate  the  use  of  the 
flexible  standard  of  program  accessibility 
and  to  grant  time  for  meeting  that 
standard  in  the  regulation  itself.  With 
respect  to  use  of  a  transition  period  for 
elementary  and  secondary  education 
services,  the  consensus  of  commenters 
was  that  such  a  period  could  not  be 
justified  under  the  terms  of  the  statute. 
A  few  commenters  were,  however,  trou¬ 
bled  by  the  potential  for  inconsistency 
with  Public  Law  94-142,  which  allows 
such  a  period.  Further  comments  is 
therefore  solicited  on  this  subject. 

As  to  the  suggestion  that  recipients 
be  relieved  of  individual  (as  distinguished 
from  collective)  compliance  responsibili¬ 
ties,  the  Department  considers  that  ap¬ 
proach  to  be  inimical  to  the  underly¬ 
ing  intent  of  the  statute.  Cooperative 
programs  or  consortia  are,  of  course,  en¬ 
couraged  in  order  to  enhance  the  com¬ 
pliance  efforts  of  individual  recipients 
and  the  services  provided  by  each  to 
handicapped  persons. 

Another  general  issue  upon  which  con¬ 
siderable  comment  was  received  derived 
from  the  statement  in  the  Notice  of  In¬ 
tent  that  “handicapped  persons  may  re¬ 
quire  different  treatment  in  order  to  be 
afforded  access  to  federally  assisted  pro¬ 
grams  and  activities,  and  identical  treat¬ 
ment  may,  in  fact,  constitute  discrimi¬ 
nation.”  The  commenters  felt  strongly 
that  this  concept  had  been  overempha¬ 
sized  throughout  the  regulation.  This 
overemphasis  was  found  objectionable 
both  in  principle  and  in  practice:  in 
principle,  because  it  serves  to  perpetu¬ 
ate  the  view  of  handicapped  persons  as 
“different,”  and  in  practice,  because  it 
was  viewed  as  resulting  in  unnecessary 
reliance  in  the  draft  regulation  on  the 
use  of  separate  services  to  meet  the  re¬ 
quirements  of  the  statute.  In  response  to 
these  comments,  the  regulation  has  been 
rewritten  in  several  sections  so  as  to  shift 
its  emphasis  in  this  regard.  The  intent  of 
the  regulatioins  remains  the  same,  how¬ 
ever:  To  ensure  that  handicapped  per¬ 
sons  may  participate  in  and  benefit  from 
the  same  services  offered  to  nonhandi¬ 
capped  persons  and  that,  where  neces¬ 
sary  and  possible,  adjustments  are  made 
in  the  provisions  of  regular  services,  and 
that  separate  services  be  used  only  where 
clearly  essential. 


Subpart  A:  Discussion  of  Specific 
Sections 

Under  §  84.2,  the  proposed  regulation 
is  applicable  to  all  recipients  of  financial 
assistance  from  the  Department  of 
Health,  Education,  and  V/elfare  and  to 
each  program  or  activity  which  receives 
or  benefits  from  such  assistance.  The 
Secretary  recognizes  that  recipients  of 
Department  funds  vary  considerably  in 
size,  complexity,  and  resources  and  that 
some  of  the  requirements  of  this  part 
may  appear  to  exceed  the  resources  of 
very  small  recipients.  The  basic  require¬ 
ments  of  Part  84,  however,  apply  to 
every  recipient.  In  addition,  section  504 
of  the  Rehabilitation  Act  of  1973  pro¬ 
vides  no  exemption  from  its  general  pro¬ 
hibition  against  discrimination  on  the 
basis  of  the  amount  of  Federal  funds 
received. 

In  addition  to  the  comments  received 
concerning  the  three  issues  on  Subpart 
A  in  the  May  17  notice,  the  Depart¬ 
ment  received  many  comments  on  spe¬ 
cific  sections  in  Subpart  A.  The  definition 
of  recipient  at  paragraph  (f)  of  §  84.3 
was  the  subject  of  considerable  comment. 
This  definition  differed  from  the  defini¬ 
tion  of  recipient  in  the  Department’s 
title  VI  regulation  in  that  it  excluded 
providers  of  health  services  whose  sole 
source  of  Federal  support  is  title  XIX 
of  the  Social  Security  Act  (Medicaid), 
The  Department  had  intended  by  this 
approach  to  invest  in  the  state  Medicaid 
agencies  the  primary  responsibility  for 
compliance  with  section  504  for  those 
providers  of  services  whose  sole  source  of 
Federal  funds  was  Medicaid. 

The  response  to  this  approach  wras  de¬ 
cidedly  negative  and  reflected  consider¬ 
able  confusion  as  to  whether  and  in  what 
manner  section  504  applied  to  these  pro¬ 
viders.  In  response  to  the  adverse  com¬ 
ment  and  in  order  to  clarify  the  Depart¬ 
ment’s  position  that  the  obligations  of 
section  504  apply  to  such  providers  of 
health  services,  §  84.3(f)  has  been 
changed  by  the  deletion  of  the  sentence 
which  excluded  these  providers  from  the 
scope  of  the  term  “recipient."  The  effect 
of  this  change  is  that,  in  most  states, 
such  providers  are  themselves  directly 
responsible  for  complying  with  the  obli¬ 
gations  of  section  504.  In  some  states, 
however,  individual  Medicaid  providers 
will  not  be  recipients  of  Federal  financial 
assistance  because  the  state  Medicaid 
agency  reimburses  vendors  through 
health  insuring  organizations  by  means 
of  contracts  of  insurance.  In  any  event, 
all  providers  are  encompassed  within  the 
State’s  obligation  to  ensure  that  it  dis¬ 
tribute  Federal  funds  in  a  nondiscrimi- 
natory  manner  and,  therefore,  such  pro¬ 
viders  must  carry  out  their  federally  as¬ 
sisted  activities  in  a  nondiscriminatory 
manner. 

This  change  in  §  84.3(f)  has  led  to 
modifications  in  the  sections  concerning 
designation  of  a  responsible  employee 
and  adoption  of  grievance  procedures 
($84.8),  and  dissemination  of  policy 
<  S  84.9)  and  the  addition  of  standards 
for  accessibility  in  Subpart  F  ($§  84.52 
<a)<2)  and  84.53(b)).  The  obligation  to 
comply  with  8§  84.8  and  84.9  has  now- 


been  limited  to  recipients  with  15  or  more 
employees  because  these  compliance  re¬ 
quirements  are  appropriate  to  large  in¬ 
stitutions  but  not  to  small  vendors  and 
other  small  recipients.  This  approach  has 
the  advantage  of  conforming  this  De¬ 
partment’s  enforcement  role  in  regard  to 
small  recipients  with  the  standard  used 
under  title  VII  of  the  Civil  Rights  Act 
of  1964.  The  Secretary  solicits  comment 
on  the  advisability  of  this  accroach. 

Paragraph  (h)  defines  Federal  finan¬ 
cial  assistance  so  as  to  exclude  contracts 
of  insurance  or  guaranty.  The  exemp¬ 
tion  for  such  contracts,  with  respect  to 
title  VI  and  title  IX,  is  contained  in  the 
respective  statutes.  It  has  been  included 
in  this  proposed  regulation  for  the  sake 
of  consistency  in  the  administration  of 
the  Department’s  civil  rights  enforce¬ 
ment  program  and  because  of  the  Con¬ 
gressional  directive,  in  the  legislative  his¬ 
tory  of  the  Rehabilitation  Act  Amend¬ 
ments  of  1974,  to  implement  section  504 
in  the  same  manner  as  title  VI  and  title 
IX.  Several  comments  pointed  out,  how¬ 
ever,  that  the  implications  of,  and  justi¬ 
fication  for,  this  exemption  may  differ 
in  the  case  of  section  504.  The  Depart¬ 
ment  therefore  seeks  further  comment 
on  this  issue. 

Paragraph  (j)  of  §  84.3  defines  the 
class  of  persons  protected  under  the  pro¬ 
posed  regulation.  The  definition  of 
handicapped  person  in  paragraph  (j)  (1) 
conforms  to  the  statutory  definition  of 
handicapped  person  that  is  applicable 
to  section  504,  as  set  forth  in  section  111 
(a)  of  the  Rehabilitation  Act  Amend¬ 
ment  of  1974,  Pub.  L.  93-516. 

The  first  of  the  three  parts  of  the 
statutory  and  regulatory  definition  in¬ 
cludes  any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities. 
The  proposed  regulation  further  defines 
physical  or  mental  Impairment  and  ma¬ 
jor  life  activities. 

Physical  or  mental  impairments  are 
not,  in  general,  defined  by  listing  specific 
diseases  and  conditions  because  of  the 
difficulty  of  ensuring  the  comprehensive¬ 
ness  of  any  such  list.  The  term  includes 
such  diseases  and  conditions  as  ortho¬ 
pedic,  visual,  speech,  and  hearing  im¬ 
pairments,  cerebral  palsy,  epilepsy,  mus¬ 
cular  dystrophy,  multiple  sclerosis,  can¬ 
cer,  diabetes,  mental  retardation,  emo¬ 
tional  illness,  and,  as  discussed  above, 
drug  and  alcohol  addiction.  It  should  be 
noted  that,  under  this  part  of  the  defini¬ 
tion,  a  physical  or  mental  impairment 
does  not  constitute  a  handicap  unless  its 
severity  is  such  that  it  results  in  a  sub¬ 
stantial  limitation  of  one  or  more  major 
life  activities. 

The  Department  intends  to  interpret 
this  first  of  the  three  parts  of  the  defini¬ 
tion  so  as  to  ensure  that  only  physical 
and  mental  handicaps  are  included.  Thus, 
environmental,  cultural,  and  economic 
disadvantages  are  not  in  themselves 
covered  by  this  part  of  the  definition,  nor 
are  prison  records,  age,  or  homosexuality. 
If,  however,  a  person  who  has  any  of 
these  characteristics  also  has  a  physical 
or  mental  handicap,  the  person  is  includ¬ 
ed  within  the  definition  of  handicapped 
persons,  whether  the  handicap  is  the 
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cause  or  the  result  of,  or  is  unrelated  to, 
such  characteristics. 

In  paragraph  (j)(2)(l),  physical  or 
mental  impairment  is  defined  to  include, 
among  other  impairments,  specific  learn¬ 
ing  disabilities.  The  Department  will  in¬ 
terpret  the  term  as  it  is  used  in  section 
602  of  the  Education  of  the  Handicapped 
Act,  Pub.  L.  91-230,  as  amended  by  Pub. 
L.  94-142.  Paragraph  (15)  of  section  602 
uses  the  term  “specific  learning  disabili¬ 
ties”  to  describe  such  conditions  as  per¬ 
ceptual  handicaps,  brain  injury,  minimal 
brain  dysfunction,  dyslexia,  and  develop¬ 
mental  aphasia;  it  explicitly  excludes 
learning  problems  that  are  primarily  the 
result  of  environmental,  cultural,  or  eco¬ 
nomic  disadvantage.  It  should  be  noted 
that  section  5(b)  of  Pub.  L.  94-142  re¬ 
quires  the  Commissioner  of  Education  to 
prescribe  regulations  concerning  the 
definition  of  specific  learning  disabilities 
and.  if  he  or  she  finds  that  changes  in 
the  statutory  definition  are  necessary,  to 
submit  recommendations  for  legislation 
in  that  regard.  The  Office  for  Civil  Rights 
will  conform  its  interpretation  of  this 
term  to  that  of  the  Office  of  Education 
and  to  any  amended  statutory  definition 
under  the  Education  of  the  Handicapped 
Act. 

The  second  of  the  three  parts  of  the 
statutory  and  regulatory  definition  of 
handicapped  person  includes  any  person 
who  has  a  record  of  a  physical  or  mental 
impairment  that  substantially  limits  ma¬ 
jor  life  activities.  “Record”  is  further  de¬ 
fined  in  the  proposed  regulation  so  as 
to  include  both  history  of,  and  inappro¬ 
priate  classification  as  having,  a  handi¬ 
cap.  Thus,  persons  who  have  a  history  of 
a  handicapping  condition  but  no  longer 
have  the  condition,  as  well  as  persons 
wrho  have  been  incorrectly  classified'  as 
having  such  a  condition,  are  protected 
from  discrimination  under  section  504. 
Frequently  occurring  examples  of  the 
first  group  are  persons  with  histories  of 
mental  or  emotional  illness,  heart  dis¬ 
ease,  or  cancer;  of  the  second  group, 
persons  who  have  been  misclassifled  as 
mentally  retarded. 

The  third  of  the  three  parts  of  the 
statutory  and  regulatory  definition  of 
handicapped  person  includes  any  person 
who  is  regarded  as  having  a  physical  or 
mental  Impairment  which  substantially 
limits  one  or  more  major  life  activities. 
Paragraph  (j)  (3)  of  the  proposed  regu¬ 
lation  limits  this  part  of  the  definition  to 
three  groups  of  people.  The  first  two 
groups  are  described  in  (j)  (3)  (i)  and 
(ill)  and  include,  primarily,  persons  who 
are  ordinarily  considered  to  be  handi¬ 
capped  but  who  do  not  technically  fall 
within  the  first  two  parts  of  the  statutory 
definition.  Thus,  a  person  whose  physical 
or  mental  impairment  has  a  less  than 
substantial  effect  upon  major  life  activ¬ 
ities  or  has  a  substantial  effect  only  upon 
minor  life  activities,  such  as  a  person 
with  a  limp,  is  considered  handicapped 
for  the  purpose  of  section  504  if  a  recipi¬ 
ent  treats  the  impairment  as  constitut¬ 
ing  a  handicap.  The  second  group  of  per¬ 
sons  who  fall  within  this  category,  de¬ 
scribed  at  (J)  (3)  (ii> ,  are  those  who  have 


overcome  their  impairment  to  the  point 
that  any  substantial  limitation  to  major 
life  activities  is  the  result  of  the  atti¬ 
tudes  of  other  persons  toward  their  im¬ 
pairment;  this  paragraph  also  includes 
some  persons  who  might  not  ordinarily 
be  considered  handicapped,  such  as  per¬ 
sons  with  disfiguring  scars.  Any  limita¬ 
tions  which  such  persons  experience  as 
a  result  of  the  impairment  are  not,  in 
fact,  caused  by  the  disability  but  by  the 
actions  of  other  persons  predicated  on 
a  view  that  the  impairment  constitutes 
a  limitation. 

Paragraph  (j)  (3)  (iii)  includes  persons 
who  have  no  physical  or  mental  impair¬ 
ment  but  are  treated  by  a  recipient  as 
if  they  were  handicapped.  If,  for  exam¬ 
ple,  a  nonhandicapped  employee  were  to 
have  a  convulsion  as  a  result  of  an  atypi¬ 
cal  reaction  to  medication,  any  discrimi¬ 
natory  employment  practice  based  upon 
the  conclusion  that  the  person  is  epilep¬ 
tic  would  be  prohibited  by  the  proposed 
regulation. 

Paragraph  (k>  of  $  84.3  defines  the 
term  “qualified  handicapped  person.” 
Throughout  the  proposed  regulation, 
this  term  is  used  instead  of  the  statutory 
term  “otherwise  qualified  handicapped 
person.”  The  Department  believes  that 
the  omission  of  the  word  “otherwise"  is 
necessary  in  order  to  comport  with  the 
intent  of  the  statute  because,  read  liter¬ 
ally,  “otherwise”  qualified  handicapped 
persons  include  persons  who  are  quali¬ 
fied  except  for  their  handicap,  rather 
than  in  spite  of  their  handicap.  Thus, 
a  blind  person  might  possess  all  of  the 
qualifications  for  driving  a  bus  except 
sight  and  could  therefore  be  said  to  be 
an  otherwise  qualified  handicapped  per¬ 
son  for  the  job  of  driving.  In  all  other 
respects,  the  terms  “qualified”  and  "oth¬ 
erwise  qualified”  are  intended  to  be  in¬ 
terchangeable. 

With  respect  to  preschool,  elementary, 
and  secondary  educational  services,  a 
qualified  handicapped  person  is  defined, 
In  paragraph  (k)(3),  in  terms  of  age. 
As  of  the  date  of  the  passage  of  section 
504  (September  26, 1973),  a  handicapped 
person  is  qualified  for  preschool,  elemen¬ 
tary,  or  secondary  services  if  the  person 
is  of  an  age  at  which  nonhandicapped 
persons  are  eligible  for  such  services  or  at 
which  State  law  mandates  the  provision 
of  educational  services  to  handicapped 
persons.  This  latter  provision  was  added, 
for  the  reasons  set  forth  below,  in  re¬ 
sponse  to  comment. 

Several  comments,  in  response  to  the 
question  of  whether  eligibility  for  ele¬ 
mentary  and  secondary  education  serv¬ 
ices  should  be  based  upon  a  standard  of 
age  or  of  substantial  benefit,  recom¬ 
mended  the  latter  because  of  the  need 
of  many  handicapped  children  for  early 
or  extended  services  if  they  are  to  have 
an  equal  opportunity  to  benefit  from 
educational  programs.  Another  comment 
noted  the  many  States  that  have  passed 
laws  extending  the  age  range,  both  below 
and  above  the  normal  range,  during 
which  handicapped  children  are  to  be 
provided  educational  services.  It  is  be¬ 


lieved  that  incorporating  these  State  age 
ranges  solves  the  problem  of  “substan¬ 
tial  benefit”  in  a  more  administratively 
feasible  manner  than  was  proposed  in  the 
draft  regulation  attached  to  the  Notice 
of  Intent. 

In  addition,  the  extended  age  ranges 
for  which  recipients  must  provide  full 
educational  opportunity  to  all  handi¬ 
capped  persons  in  order  to  be  eligible  for 
assistance  under  the  Education  of  All 
Handicapped  Children  Act,  Pub.  L.  94- 
142,  are  incorporated  by  reference  in 
paragraph  (k)  (3). 

It  should  be  noted  that  the  definition 
of  qualified  handicapped  person  for  pur¬ 
poses  of  private  elementary  and  second¬ 
ary  schools  is  to  be  found,  not  in  para¬ 
graph  <k)(3),  but  in  paragraph  (k)(4), 
which  applies  to  all  services  except  those 
enumerated  in  the  preceding  paragraphs. 

The  definition  of  qualified  handicap¬ 
ped  person  in  paragraph  (k)  (4)  drew 
considerable  comment  from  persons  con¬ 
cerned  that  it  could  be  read  to  allow  the 
imposition  of  eligibility  requirements 
that  themselves  violate  section  504.  The 
wording  of  the  paragraph  has  been 
slightly  amended  so  as  to  clarify  its 
intent:  requirements  that  have  the  effect 
of  excluding  persons  on  the  basis  of 
handicaps  may  be  imposed  only  If  they 
bear  a  substantial  relationship  to  the 
purpose  of  the  activity  in  question. 

Section  84.4  contains  general  prohi¬ 
bitions  against  discrimination  applicable 
to  all  recipients  of  assistance  from  this 
Department  and  to  the  programs  and 
activities  operated  by  such  recipients. 
This  section  has  been  changed  to  reflect 
the  views  of  commenters  who  objected 
to  the  draft  regulation’s  emphasis  on  dif¬ 
ferent  treatment.  Thus,  “equal”  and  “as 
effective  as”  have  been  substituted  for 
“comparable"  in  paragraphs  (b)  (i)  and 
(b)(ii),  respectively,  and,  in  paragraph 
(b)  (2) ,  different  or  separate  services  are 
prohibited  except  when  necessary  to  pro¬ 
vide  equally  effective  benefits. 

In  this  context,  the  term  “equally  ef¬ 
fective"  is  intended  to  encompass  the 
concept  of  equivalent,  as  opposed  to 
identical,  services  and  to  acknowledge 
the  fact  that  in  order  to  meet  the  indi¬ 
vidual  needs  of  handicapped  persons  to 
the  same  extent  that  the  corresponding 
needs  of  nonhandicapped  persons  are 
met,  adjustments  to  regular  programs  or 
the  provision  of  different  programs  may 
.sometimes  be  necessary.  For  example,  a 
welfare  office  that  uses  the  telephone  for 
communicating  with  its  clients  must  pro¬ 
vide  alternative  modes  of  communicat¬ 
ing  with  its  deaf  clients.  This  standard 
parallels  the  one  established  under  title 
VI  of  Civil  Rights  Act  of  1964  with  respect 
to  the  provision  of  educational  services 
to  students  whose  primary  language  is 
not  English.  See  “Lau  v.  Nichols”,  414 
U.S.  563  (1974).  The  rewording  of  this 
provision  is  intended  to  emphasize  that, 
although  separate  services  may  be  re¬ 
quired  in  some  instances,  the  provision  of 
unnecessarily  separate  or  different  serv¬ 
ices  Is  discriminatory. 

Section  84.4(b)  (1)  (iii)  is  adopted  from 
the  title  IX  regulation  and  prohibits  a 
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recipient  from  assisting  another  entity  or 
person  that  subjects  participants  or  em¬ 
ployees  in  the  recipient’s  program  to  dis¬ 
crimination  on  the  basis  of  handicap. 
This  section  might  apply,  for  example,  to 
financial  support  by  a  recipient  to  a  com¬ 
munity  recreational  group  or  to  a  recip¬ 
ient’s  sanctioning  of  a  professional  or  a 
social  organization.  Among  the  criteria  to 
be  considered  in  each  case  are  the  sub¬ 
stantiality  of  the  relationship  between 
the  recipient  and  the  other  entity  in¬ 
volved,  including  financial  support  by  the 
recipient,  and  whether  the  other  entity's 
activities  relate  so  closely  to  the  recip¬ 
ient’s  program  or  activity  that  they 
fairly  should  be  considered  activities  of 
the  recipient  itself. 

One  comment  was  concerned  with  the 
omission  in  the  regulation  of  a  provision 
prohibiting  the  exclusion  of  handicapped 
persons  from  advisory  or  planning  coun¬ 
cils.  Such  exclusion  is  implicitly  pro¬ 
hibited  by  the  provisions  of  8  84.4. 

Section  84.5,  except  for  paragraphs  (a) 
(2)  and  (3) ,  is  adopted  from  the  title  VI 
and  title  IX  regulations.  Paragraph  (a) 
(1)  requires  a  recipient  found  to  have 
discriminated  on  the  basis  of  handicap 
to  take  remedial  action  to  overcome  the 
effects  of  that  discrimination.  Paragraph 
(a)  (2)  extends  the  responsibility  for  tak¬ 
ing  remedial  action  to  a  recipient  that  ex¬ 
ercises  control  over  a  noncomplying  re¬ 
cipient.  Paragraph  (a)(3)  also  makes 
clear  that  handicapped  persons  who  are 
not  in  the  program  at  the  time  that 
remedial  action  is  required  to  be  taken 
may  also  be  the  subject  of  such  remedial 
action;  this  paragraph  has  been  revised 
in  response  to  comments  in  order  to 
clarify  that  it  does  not  apply  to  discrimi¬ 
nation  that  occurred  before  the  effective 
date  of  the  regulation. 

In  response  to  comment,  paragraph  (c) 
of  §  84.5  has  been  revised  to  require  the 
participation  of  handicapped  persons  in 
the  self-evaluation  process.  Comment  is 
invited  on  this  provision,  especially  as  to 
the  existence  of  special  circumstances  in 
the  health  and  welfare  areas  that  would 
make  some  aspect  of  this  self-evaluation 
process  unduly  burdensome. 

Section  84.6  requires,  as  do  both  the 
title  VI  and  IX  regulations,  a  recipient 
to  submit  to  the  Director  an  assurance 
that  each  of  its  programs  and  activities 
receiving  or  benefiting  from  Federal  fi¬ 
nancial  assistance  from  this  Department 
will  be  conducted  in  compliance  with  this 
regulation.  Because  such  an  assurance  is, 
in  effect,  a  contract  between  the  Depart¬ 
ment  and  the  recipient,  it  has  the  effect 
of  giving  aggrieved  persons  who  are  bene¬ 
ficiaries  of  federally  assisted  programs  or 
activities  the  right  to  seek  judicial  en¬ 
forcement  of  the  regulation,  under  the 
third  party  beneficiary  principle  of  con¬ 
tract  law.  See  “Lemon  v.  Bossier  Parish,’’ 
240  F.  Supp.  790  (W.D.La.  1965),  aff'd 
370  F.2d  847  (5th  Cir.  1967),  cert,  denied, 
388  U.S.  911  (1967). 

Paragraph  (b)  of  8  84.8  requires  cer¬ 
tain  recipients  to  adopt  and  publish 
grievance  procedures.  The  many  com¬ 
ments  received  with  respect  to  this  pro¬ 
vision  were  concerned  with  the  following 
points:  (1)  That  grievance  procedures  be 


published  in  alternative  modes  of  com¬ 
munication,  (2)  that  complainants  not  be 
compelled  to  exhaust  the  internal  griev¬ 
ance  mechanism  before  presenting  their 
complaints  to  this  Department,  (3)  that 
a  specific  time  limit  be  placed  on  the 
recipient’s  response  to  individual  com¬ 
plaints,  (4)  that  the  regulation  set  forth 
uniform  due  process  standards  to  which 
the  grievance  procedures  must  conform, 
and  (5)  that  recipients  not  be  required 
to  establish  separate  procedures  under 
title  IX  and  section  504. 

The  wording  of  this  section  has  been 
changed  to  ensure  that  grievance  pro¬ 
cedures  be  disseminated  in  an  effective 
manner,  so  as  to  ensure  that  visually  and 
hearing  impaired  persons  will  be  notified. 
Because  of  the  expressions  of  concern 
and  a  certain  amount  of  misunderstand¬ 
ing  evidenced  by  the  comments  in  this 
regard,  it  is  important  to  note  that  the 
grievance  procedures  required  under  this 
paragraph  are  not  exclusive  but  allow  a 
complainant  to  make  use  of  the  Depart¬ 
ment’s  complaint  process  without  ex¬ 
hausting  the  remedy  herein  provided. 
No  specific  standards  or  time  limits  have 
been  added  in  this  proposal  because  of 
the  desirability  of  consistency  with  the 
title  IX  regulation. 

The  provisions  of  8  84.9,  which  set 
forth  requirements  concerning  dissemi¬ 
nation  of  policy,  are  in  general  self-ex¬ 
planatory.  In  response  to  a  number  of 
comments,  the  section  has  been  revised 
to  require  that  information  be  provided 
in  alternative  modes  of  communication 
so  as  to  constitute  effective  notification 
to  persons  with  visual  or  hearing  impair¬ 
ments. 

The  Department’s  interpretation  of 
paragraph  (b)  (2)  of  8  84.9,  which  pro¬ 
hibits  use  or  distribution  of  publications 
that  indicate  that  the  receipient  engages 
in  discriminatory  practices  in  violation 
of  section  504,  may  also  be  worth  noting. 
That  paragraph  is  identical  to  the  corre¬ 
sponding  provision  of  the  title  IX  regula¬ 
tion  and  will  be  similarly  interpreted.  It 
will  not,  for  example,  be  deemed  by  the 
Department  to  preclude  the  use  in  a  col¬ 
lege  catalog  of  a  picture  of  a  campus 
building  with  stairs  but  no  ramp.  It  will 
be  interpreted  to  require  that  such  a 
catalog  provide  countervailing  evidence, 
such  as  a  picture  that  includes  a  ramp  or 
students  in  wheelchairs,  that  handi¬ 
capped  students  attend  the  institution 
and  are  not  treated  in  a  discriminatory 
manner. 

Subpart  B:  Issues  From  Notice  of 
Intent 

Subpart  B  prescribes  requirements  for 
nondiscrimination  in  the  employment 
practices  of  recipients  of  Federal  finan¬ 
cial  assistance  administered  by  the  De¬ 
partment.  This  subpart  generally  follows 
the  employment  provisions  of  the  De¬ 
partment’s  regulation  implementing  title 
IX  of  the  Education  Amendments  of  1972, 
which,  in  turn,  generally  follow  the  Sex 
Discrimination  Guidelines  (29  CFR  Part 
1604)  of  the  Equal  Employment  Oppor¬ 
tunity  Commission  (EEOC) ,  implement¬ 
ing  title  VII  of  the  Civil  Rights  Act  of 


1964,  and  the  regulation  of  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP) ,  United  States  Department  of 
Labor  (41  CFR  Part  60),  implementing 
Executive  Order  11246.  It  is  also,  insofar 
as  is  possible,  consistent  with  the  pro¬ 
visions  of  the  final  regulation  issued  by 
the  Department  of  Labor  on  April  16, 
1976  at  41  FR  16147  effectuating  section 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  which  requires  certain  Federal 
contractors  to  take  affirmative  action  in 
the  employment  and  advancement  of 
qualified  handicapped  persons.  Almost  all 
recipients  who  are  subject  to  this  Part 
84  are  also  subject  to  title  VII  or  title  IX 
and  many  are  also  subject  to  Executive 
Order  11246  and  to  section  503. 

The  May  17,  1976  Notice  of  Intent  in¬ 
cluded  several  issues  on  the  subject  of 
employment.  The  first  of  these  issues  in¬ 
volved  the  concepts  of  qualified  handi¬ 
capped  person,  reasonable  accommoda¬ 
tion,  and  undue  hardship  as  used  in  the 
employment  context. 

Section  84.12  provides  that  a  recipient 
shall  make  reasonable  accommodation  to 
the  known  physical  or  mental  limitations 
of  a  handicaped  applicant  or  employee 
unless  the  recipient  can  demonstrate 
that  the  accommodation  would  impose 
an  undue  hardship  on  the  operation  of  its 
program.  Where  a  handicapped  person 
is  not  qualified  to  perform  a  particular 
job  or  where  reasonable  accommodation 
will  not  suffice  to  neutralize  the  effects  of 
a  person’s  handicap  or  will  cause  undue 
hardship,  failure  to  employ  pr  advance 
the  handicapped  person  will  not  be  con¬ 
sidered  discrimination,  since  the  failure 
is  due  to  objective  and  necessary  criteria 
rather  than  to  the  fact  that  the  appli¬ 
cant  is  handicapped.  A  recipient  may  not 
deny  an  employment  opportunity  to  a 
person  on  the  ground  that  reasonable 
accommodation  will  be  necessary  to  en¬ 
able  that  person  to  perform  adequately 
on  the  job. 

Reasonable  accommodation  includes 
such  actions  as  job  restructuring  to  shift 
duties  and  activities  in  a  manner  that 
will  enable  the  handicapped  person  to 
perform  the  duties  essential  to  the  job 
without  having  to  perform  other  duties 
that  could  as  easily  be  done  by  someone 
else  without  undue  hardship  to  the  em¬ 
ployer.  Part-time  employment  is  also  a 
means  of  achieving  reasonable  accom¬ 
modation.  Reasonable  accommodation 
with  respect  to  employment  also  includes 
actions  to  make  facilities  used  by  em¬ 
ployees  readily  accessible  to  and  usable 
by  handicapped  persons.  Such  action 
may  take  the  form  of  architectural 
modifications  such  as  the  addition  of 
elevators,  or  it  may  take  the  form  of 
location  or  relocation  of  particular  offices 
or  jobs  so  that  they  are  in  areas  of  the 
employer's  facilities  that  are  already  ac¬ 
cessible  to  and  usable  by  handicapped 
persons.  If  such  modifications  or  reloca¬ 
tions  would  cause  undue  hardship,  they 
need  not  be  made. 

Paragraph  (c)  of  this  section  sets  forth 
the  factors  that  the  Office  for  Civil 
Rights  will  consider  in  determining 
whether  an  accommodation  necessary  to 
enable  an  applicant  or  employee  to  per- 
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form  the  duties  of  a  job  would  Impose  an 
undue  hardship.  Each  of  these  factors 
(the  size  and  type  of  the  recipient’s  pro¬ 
gram  and  the  nature  and  cost  of  the  ac¬ 
commodation)  will  be  given  weight  in 
the  determination  and  will  be  measured 
in  relative  terms.  Thus,  a  small  day-care 
center  might  not  be  required  to  expend 
more  than  a  nominal  sufh,  such  as  that 
necessary  to  equip  a  telephone  for  use  by 
an  otherwise  qualified  deaf  applicant  for 
a  secretarial  position,  but  a  large  school 
district  might  be  required  to  make  avail¬ 
able  a  teacher’s  aide  to  a  blind  applicant 
for  a  teaching  job.  The  Department 
solicits  comment  as  to  any  additional 
or  alternative  factors  which  should  be 
considered  in  the  determination  of  the 
existence  of  undue  hardship. 

The  requirements  of  this  regulation 
concerning  reasonable  accommodation 
are  believed  by  the  Secretary  to  con¬ 
stitute  an  interpretation  of  the  term 
“otherwise  qualified”  as  used  in  section 
504  itself.  The  concept  of  reasonable  ac¬ 
commodation  represents  an  attempt  to 
draw  the  line  between  persons  who.  but 
for  their  inability  to  perform  certain  job 
related  tasks  in  the  normal  manner  be¬ 
cause  of  their  handicap,  would  be  fully 
qualified  to  perform  the  job  in  question, 
and  persons  who,  despite  reasonable  ac¬ 
commodation,  are  unable  to  perform  a 
necessary  element  of  the  job  in  question. 
A  similar  obligation  is  imposed  upon  Fed¬ 
eral  contractors  in  the  regulation  im¬ 
plementing  section  503  of  the  Rehabilita¬ 
tion  Act  of  1973,  administered  by  the  De¬ 
partment  of  Labor,  as  noted  above.  That 
Department  reports  that  it  has  experi¬ 
enced  no  difficulty  in  administering  the 
requirement  of  reasonable  accommoda¬ 
tion  or  the  limitation  of  undue  hardship. 

Thirty-five  comments  were  directed 
particularly  to  the  reasonable  accom¬ 
modation  and  undue  hardship  issues. 
Most  of  the  comments  appeared  to  favor 
the  general  concepts,  although  many 
suggested  inclusion  of  a  more  detailed 
explanation  of  how  the  two  terms  would 
interact  on  a  practical  basis.  Com¬ 
mented  were  particularly  interested  in 
how  and  by  whom  decisions  of  employ- 
ability  would  be  made.  These  decisions 
will  be  made,  in  the  first  instance,  by 
employers  but  will  be  subject  to  the  re¬ 
view  of  the  Department.  In  this  regard, 
it  is  Important  to  note  that,  under 
§84.3(k)(l),  the  burden  is  placed  on 
employers  to  demonstrate  that  a  par¬ 
ticular  handicap  would  prevent  an  appli¬ 
cant  or  employee  from  performing  the 
essential  functions  of  the  job  in  question. 
Some  commented  favored  deleting  the 
undue  hardship  language;  this  proposal 
has  been  rejected. 

The  second  employment  issue  raised  in 
the  May  17  Notice  of  Intent  was  the  ex¬ 
tent  to  which  other  provisions  of  the 
section  503  regulation  should  be  included 
in  the  section  504  regulation.  As  noted 
earlier,  the  requirements  in  Subpart  B 
generally  follow  the  provisions  of  the 
Labor  Department’s  section  503  regula¬ 
tion  as  well  as  those  of  other  regulations 
controlling  employment  discrimination. 
About  eight  comments  were  received  on 
this  issue,  all  favoring  consistency  with 


the  Department  of  Labor  regulation.  Hie 
proposed  regulation  includes  sections  on 
preemployment  Inquiries  and  •'easonable 
accommodation  that  are  similar  to  the 
DOL  provisions. 

The  last  employment  issue  raised  in 
the  May  17  notice  concerned  employment 
tests  and  other  selection  and  promotion 
criteria  and  fringe  benefits.  About  egiht 
comments  on  this  issue  were  received. 
While  most  of  those  comments  were 
couched  in  general  terms,  several  sug¬ 
gested  difficulties  inherent  in  adminis¬ 
tration  of  a  health  benefits  plan  that 
covered  handicapped  persons.  One  com¬ 
ment  pointed  out  the  lack  of  “verifiable 
actuarial  figures”  to  substantiate  the  fact 
that  the  provision  of  fringe  benefits  to 
handicapped  employees  results  in  in¬ 
creased  costs.  The  same  commenter  also 
suggested  inclusion  in  the  section  con¬ 
cerning  employment  testing  of  a  refer¬ 
ence  to  the  availability  of  alternative 
performance  measures  to  tests  and  other 
commonly  used  instruments.  One  such 
alternative  measure  might  be  a  person’s 
experience  with  a  state  vocational  re¬ 
habilitation  agency. 

In  addition  to  the  issues  raised  in  the 
notice,  a  number  of  comments  were  re¬ 
ceived  on  other  questions  pertaining  to 
employment.  Several  commenters  ex¬ 
pressed  views  that  the  provisions  in  the 
draft  went  beyond  the  intent  of  section 
504.  On  the  other  side,  some  commenters 
suggested  that  further  detail  and  more 
stringent  requirements  than  were  con¬ 
tained  in  the  draft  be  included. 

The  proposed  regulation,  as  noted  ear¬ 
lier,  parallels  the  employment  provisions 
of  the  regulations  under  title  IX,  title 
VII,  and  Executive  Order  11246.  A  more 
specific  description  of  the  proposed  reg¬ 
ulation  follows. 

Subpart  B:  Discussion  of  Specific 
Sections 

Section  84.12,  the  reasonable  accom¬ 
modation  provision,  has  already  been 
discussed.  Section  84.13(a),  which  is  al¬ 
most  identical  to  the  parallel  section  of 
the  title  IX  regulation  and  to  the  EEOC 
and  OPCCP  regulations,  provides  that 
no  test  or  criterion  for  employment  that 
has  a  disproportionate,  adverse  effect  on 
the  employment  of  handicapped  persons 
or  any  class  of  handicapped  persons  may 
be  used  unless  it  has  been  validated  as  a 
predictor  of  performance  in  the  posi¬ 
tion  in  question  and  alternative  tests  that 
do  not  have  such  a  disproportionate  ef¬ 
fect  are  unavailable.  This  standard  is 
based  upon  the  principle  established 
under  title  VII  of  the  Civil  Rights  Act  of 
1964  in  “Griggs  v.  Duke  Power  Com¬ 
pany,”  401  U.S.  424  (1971). 

Section  84.13(b)  requires  that  a  recip¬ 
ient  take  into  account  that  some  tests 
and  criteria  depend  upon  sensory,  man¬ 
ual,  or  speaking  skills  that  may  not 
themselves  be  necessary  to  the  job  in 
question  but  that  may  make  the  handi¬ 
capped  person  unable  to  pass  the  test. 
The  recipient  must  select  and  administer 
tests  for  any  employment  opportunity  in 
such  manner  as  is  necessary  to  ensure 
that  the  test  will  measure  the  handi¬ 
capped  person’s  ability  to  perform  on  the 


job  rather  than  that  person’s  ability  to 
see,  hear,  speak,  or  perform  manual 
tasks,  except,  of  course,  where  such  skills 
are  the  factors  that  the  test  purports  to 
measure.  For  example,  a  person  with  a 
speech  impediment  may  be  perfectly 
qualified  for  jobs  that  do  not  or  need 
not,  with  reasonable  accommodation,  re¬ 
quire  ability  to  speak  clearly.  Yet,  if 
given  an  oral  test,  the  person  will  be  un¬ 
able  to  perform  in  a  satisfactory  manner. 
The  test  results  will  not,  therefore,  pre¬ 
dict  job  performance  but,  instead,  will 
reflect  impaired  speech. 

Section  84.14  prohibits  preemployment 
inquiry  of  an  applicant  as  to  whether  the 
applicant  is  handicapped  unless  (1)  the 
results  are  not  used  in  connection  with 
discrimination;  (2)  the  inquiry  is  di¬ 
rected  to  determining  whether  the  per¬ 
son  has  a  handicap  that  would  present 
a  hazard  to  the  person  or  to  other  em¬ 
ployees  on  the  particular  job  or  would 
require  accommodation;  (3)  the  inquiry 
is  accompanied  by  a  statement  assuring 
the  nondiscriminatory  use  of  its  results; 
and  (4)  information  concerning  the 
medical  condition  or  history  of  the  ap¬ 
plicant  is  obtained  on  a  separate  form 
which  will  be  afforded  confidentiality  as 
a  medical  record.  This  provision  is  ex¬ 
pected  to  be  particularly  helpful  in  elim¬ 
inating  discrimination  against  persons 
with  nonvisible  handicaps.  The  Depart¬ 
ment  is  aware  that  many  persons  with 
nonvisible  handicaps  advocate  prohibi¬ 
tion  of  any  mandatory  preemployment 
inquiry  by  employers  concerning  the 
presence  of  a  handicap.  This  prohibition 
has  not  been  incorporated  into  the  pro¬ 
posed  regulation,  however,  because  the 
Department  does  not  consider  it  to  be 
within  the  mandate  of  the  statute. 

In  response  to  comment,  a  new  §  84.15 
was  added  entitlement  Recruitment.  Hi  is 
section,  which  is  modeled  on  a  similar 
provision  in  the  title  IX  regulation,  pro¬ 
hibits  discrimination  on  the  basis  of 
handicap  in  recruitment.  It  also  provides 
that  a  recipient  found  to  have  violated 
the  provision  must  specifically  recruit 
handicapped  persons  of  the  type  discrim¬ 
inated  against  so  as  to  overcome  the  ef¬ 
fects  of  the  discrimination.  For  example, 
if  a  recipient  is  found  to  have  been  dis¬ 
criminating  against  deaf  persons,  and 
normal  hearing  is  not  essential  to  Job 
performance,  the  recipient  would  be  re¬ 
quired  to  make  specific  attempts  to  re¬ 
cruit  persons  with  impaired  hearing.  If, 
however,  a  recipient  is  also  found  to  have 
discriminated  against  persons  with  vari¬ 
ous  other  types  of  handicaps,  the  cor¬ 
rective  recruitment  obligation  would 
likewise  extend  to  persons  with  those 
handicaps. 

Section  84.16,  formerly  84.15  in  the 
draft  regulation,  prohibits  employers 
from  adopting  or  applying  any  policy  or 
practice  that  results  in  discrimination  on 
the  basis  of  handicap  in  compensation  for 
similar  work  on  jobs  whose  performance 
requires  similar  skill  and  responsibility. 
Where,  as  a  result  of  reasonable  accom¬ 
modation  to  a  handicapped  person's  lim¬ 
itations,  the  person’s  duties  are  signifi¬ 
cantly  different  from  those  performed  by 
others  in  the  same  job  classification,  dlf- 
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ferent  compensation  may  be  provided, 
but  the  employer  must  be  able  to  show 
that  the  difference  in  compensation  is 
directly  related  to  a  significant  difference 
in  duties  and  responsibilities. 

Finally,  in  response  to  comment,  a  new 
§  84.17  has  been  added  entitled  Job  Clas¬ 
sification  and  Structure.  This  provision  is 
also  patterned  on  the  title  IX  regulation. 

Si  BPART  C:  Issues  From  Notice  of  Intent 

In  general.  Subpart  C  prohibits  the  ex¬ 
clusion  of  qualified  handicapped  persons 
from  federally  assisted  programs  or  ac¬ 
tivities  by  reason  of  the  inaccessibility  or 
unusability  of  a  recipient’s  facilities.  The 
May  17.  1976  notice  sought  public  com¬ 
ment  on  whether  section  504  prohibitions 
extend  to  architectural  barriers  and,  if 
so,  whether  section  504  applies  to  exist¬ 
ing  as  well  as  to  new  buildings.  There 
was  a  substantial  number  of  responses  on 
this  issue. 

Most  of  the  comments  agreed  that  the 
protections  of  section  504  did.  in  fact, 
extend  to  the  concept  of  architectural 
barriers  and  that  the  proposed  regula¬ 
tion  should  apply  to  both  new  and  exist¬ 
ing  buildings.  The  proposed  regulation 
adopts  the  position  that  section  504  deals 
with  the  issue  of  the  iaccessibility  of 
buildings,  whether  new  or  existing,  be¬ 
cause  the  existence  of  architectural  bar¬ 
riers  operates  to  exclude  handicapped 
persons  from  the  federally  assisted  pro¬ 
grams  and  services  held  within  them. 

Subpart  C:  Discussion  of  Specific 
Sections 

A  large  number  of  comments  were  re¬ 
ceived  on  the  cost  of  altering  existing 
buildings  to  make  them  accessible.  Re¬ 
cipients  of  funds  from  the  Department, 
particularly  institutions  of  higher  edu¬ 
cation,  sought  various  types  of  adminis¬ 
trative  relief  concerning  Subpart  C,  in¬ 
cluding  a  greater  length  of  time  to  com¬ 
ply  with  the  requirements  of  the  pro¬ 
posed  regulation,  federal  grants  to  aid 
recipients  in  the  alteration  of  existing 
buildings,  and  the  possibility  of  waiver 
of  the  requirements  of  the  proposed  reg¬ 
ulation  for  certain  recipients.  On  the 
other  hand,  handicapped  persons  and 
organizations  representing  handicapped 
persons  noted  that  the  statute  itself  al¬ 
lows  no  time  periods  or  exceptions  for 
recipients  of  Federal  funds  and  therefore 
urged  that  the  transition  period  for  Sub¬ 
part  C  be  deleted  and  that  cost  not  be 
considered  in  dealing  with  the  issue  of 
the  physical  accessibility  of  buildings. 

Section  84.22  maintains  the  same 
standard  for  nondiscrimination  in  regard 
to  existing  facilities  as  was  proposed  in 
Appendix  A  in  the  May  17,  1976  notice. 
This  section  states  that  a  recipient’s  pro¬ 
gram  or  activity,  when  viewed  in  its  en¬ 
tirety,  must  be  readily  accessible  to  hand¬ 
icapped  persons.  Paragraph  (a)  makes 
clear  that  a  recipient  is  not  required  to 
make  each  of  its  existing  facilities  ac¬ 
cessible  to,  or  usable  by,  handicapped 
persons  if  accessibility  to  the  recipient’s 
program  or  activity  can  be  achieved  by 
other  means,  such  as  by  reassignment 
of  classes  to  accessible  buildings,  by  the 
assignment  of  aides  to  employees  or 


beneficiaries,  or  by  making  alterations 
to  only  some  of  the  recipient’s  existing 
facilities.  Thus,  for  example,  a  university 
would  not  have  to  make  all  of  its  class¬ 
room  buildings  accessible  to  handicapped 
students.  It  would,  however,  have  to  un¬ 
dertake  enough  alterations,  or,  if  some 
buildings  were  already  accessible,  re¬ 
schedule  enough  classes  so  that  it  could 
offer  all  required  courses  and  an  ade¬ 
quate  selection  of  elective  courses  in  ac¬ 
cessible  buildings.  For  the  university  to 
exclude  a  handicapped  student  from  a 
specifically  requested  course  because  it 
is  not  offered  in  an  accessible  building 
would  constitute  discrimination  unless  an 
equivalent  course  were  made  available. 

Commenters  representing  several  in¬ 
stitutions  of  higher  education  have  sug¬ 
gested  that  it  would  be  appropriate  for 
one  postsecondary  institution  in  a  geo¬ 
graphical  area  to  be  made  accessible  to 
handicapped  persons  and  that  other  col¬ 
leges  and  universities  in  that  area  par¬ 
ticipate  in  that  school’s  program,  thereby 
developing  an  educational  consortium  in 
a  geographical  area  for  the  postsecon¬ 
dary  education  of  handicapped  students. 
While  this  approach  would  reduce  the 
costs  of  eliminating  architectural  bar¬ 
riers  and  would  foster  the  development  of 
academic  auxiliary  aids  and  special  cur¬ 
ricula,  it  may  be  that  such  an  approach 
would  discriminate  against  qualified 
handicapped  persons  by  restricting  their 
choice  in  selecting  institutions  of  higher 
education  and  therefore  would  be  in¬ 
consistent  with  the  basic  objectives  of  the 
statute.  The  Secretary,  however,  would 
like  to  solicit  public  comment  on  this 
approach  and  other  possible  changes  in 
the  proposed  regulation’s  approach  to 
program  accessibility  that  might  reduce 
the  burden  on  recipients  of  complying 
with  this  subpart. 

There  were  several  proposals  concern¬ 
ing  the  length  of  the  time  period  allowed 
by  §  84.22(c)  in  the  comments.  One  pro¬ 
posal  suggested  that  the  length  of  the 
time  period  should  be  dependent  on  the 
nature  of  the  changes  that  a  recipient  is 
making.  Thus,  if  a  recipient  makes  alter¬ 
ations  to  its  existing  plant,  constructs 
new  buildings,  or  makes  changes  or  mod¬ 
ifications  that  result  in  substantial  ex¬ 
penditures,  it  would  be  given  four  years 
within  which  to  complete  these  changes. 
If,  however,  that  recipient  were  making 
its  program  accessible  by  reassigning 
courses  to  existing  buildings  that  are 
already  accessible,  by  adding  ramps  to 
its  buildings,  by  making  other  modifica¬ 
tions  that  do  not  result  in  substantial 
financial  cost,  it  would  be  given  only  one 
year  within  which  to  complete  these 
changes.  It  is  important  to  note  that  the 
existence  of  any  time  period  does  not 
mean  that  a  recipient  can  postpone  all 
action  until  the  conclusion  of  the  time 
period;  the  requirements  of  paragraph 
<d)  of  8  84.22  make  it  clear  that  action 
must  be  taken  toward  making  the  pro¬ 
gram  accessible  during  each  year  of  the 
time  period. 

Several  commenters  suggested  that 
there  should  be  no  time  period,  while 
others  suggested  that  recipients  should 
be  allowed  to  establish  their  own  time 


periods.  The  Secretary  believes  that  these 
approaches  fail  to  recognize  the  balance 
between  the  needs  of  handicapped  per¬ 
sons  for  access  to  postsecondary  educa¬ 
tional  activities  and  the  inherent  diffi¬ 
culties  in  quickly  making  old  buildings 
accessible.  Comment,  however,  is  specifi¬ 
cally  sought  op  these  issues. 

Finally,  several  commenters  expressed 
concern  that  the  program  accessibility 
standard  would  result  in  the  segregation 
of  handicapped  persons  in  educational 
institutions.  The  Secretary  proposes  to 
interpret  the  program  accessibility 
standard  and  the  general  nondiscrimin¬ 
ation  requirement  so  that  it  would  be  a 
violation  of  section  504  either  to  segre¬ 
gate  or  concentrate  persons  with  am¬ 
bulatory  impairments  in  classrooms,  lec¬ 
ture  halls,  laboratories,  or  dormitories 
with  handicapped  persons  who  do  not 
have  ambulatory  impairments  or  to 
isolate  persons  with  ambulatory  im¬ 
pairments  from  nonhandicapped  stu¬ 
dents.  Further,  attention  is  drawn  to 
the  section  of  the  proposed  regulation 
that  prohibits  unnecessary  separate 
treatment  §  84.4(b)  (2) ) ,  the  section  that 
requires  mainstreaming  of  students  in 
elementary  and  secondary  schools  (§  84.- 
35)  and  to  the  section  that  provides  that 
appropriate  housing  be  made  available 
at  the  postsecondary  level  (section  84  - 
45). 

Alternative  methods  of  complying  with 
8  84.22  can  also  be  used  by  providers  of 
health  and  welfare  services.  Because 
there  are  many  small  providers  in  the 
health  and  welfare  services  areas,  how¬ 
ever,  some  approaches  that  they  might 
use  to  achieve  accessibility  are  of  less 
general  applicability  and  are  therefore 
discussed  further  in  the  portion  of  the 
preamble  concerned  with  these  provid¬ 
ers. 

Under  the  provisions  of  8  84.23,  a  re¬ 
cipient  is  required  to  conform  new  de¬ 
sign  and  construction,  at  a  minimum,  to 
the  American  National  Standards  Insti¬ 
tute  (ANSI)  accessibility  standards,  as 
such  standards  are  periodically  and  of¬ 
ficially  revised.  Several  comments  noted 
that  the  ANSI  standards  are  considered 
insufficient  by  many  handicapped  per¬ 
sons,  but  the  Department  believes  that 
the  fact  that  many  states  and  Federal 
agencies  have  adopted  the  ANSI  stand¬ 
ards  warrants  their  adoption  in  this  reg¬ 
ulation.  An  official  revision  of  the  stand¬ 
ards  is  taking  place  at  the  present 
time  and  is  expected  to  incorporate 
many  of  the  recommendations  of  handi¬ 
capped  persons  who  are  dissatisfied  with 
the  present  standards. 

Several  commenters  expressed  concern 
that  the  use  of  the  ANSI  standards  in  the 
proposed  regulation  would  undercut  the 
existence  of  more  stringent  accessibility 
standards  in  several  states,  particularly 
Massachusetts.  It  is  important  to  note 
that  the  provisions  of  this  regulation  es¬ 
tablish  minimum  requirements  for  non¬ 
discrimination.  If  a  state  or  local  govern¬ 
ment  has  accessibility  standards  that 
add  other  requirements  and  therefore  ex¬ 
tend  beyond  the  ANSI  standards,  the 
state  standards  would  not  be  in  conflict 
with  the  proposed  regulation. 
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Paragraph  (b)  of  §  84.23  requires  cer¬ 
tain  alterations  to  conform  to  the  ANSI 
standards.  If  an  alteration  is  undertaken 
to  any  portion  of  a  building  whose  ac¬ 
cessibility  could  be  improved  by  the 
manner  in  which  the  alteration  is  car¬ 
ried  out,  then  the  alteration  must  be 
made  in  that  manner.  Thus,  as  minor  an 
alteration  as  the  installation  of  new 
carpeting  is  subject  to  the  provisions  of 
this  section,  since  carpeting  that  en¬ 
hances  the  ease  of  moving  a  wheelchair 
is  available.  Similarly,  if  a  doorway  or 
wall  is  being  altered,  the  door  or  other 
wall  opening  must  be  made  wide  enough 
to  accommodate  wheelchairs.  On  the 
other  hand,  if  the  alteration  consists  of 
altering  ceilings,  the  provisions  of  this 
section  are  not  applicable  because  this 
alteration  cannot  be  done  in  a  way  that 
affects  the  accessibility  of  that  portion  of 
the  building. 

Paragraph  (d)  of  §  84.23  sets  forth  the 
manner  in  which  the  Department  will 
coordinate  its  enforcement  activities  with 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  in  those  sit¬ 
uations  in  which  a  facility  is  subject  to 
the'  requirements  of  this  regulation  and 
the  requirements  of  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  Architectural  and  Transportation 
Barriers  Compliance  Board  has  com¬ 
mented  that,  for  buildings  constructed 
with  the  assistance  of  Federal  grants, 
this  approach  is  not  consistent  with  the 
overall  statutory  scheme  of  the  Reha¬ 
bilitation  Act  of  1973  and  that  such  fa¬ 
cilities  are  within  the  exclusive  jurisdic¬ 
tion  of  the  Board.  The  proposed  regula¬ 
tion’s  position  is  based  on  the  rationale 
that  Federal  construction  funds,  as  a 
form  of  Federal  financial  assistance, 
confers  jurisdiction  under  section  504,  as 
well  as  under  section  502. 

Subpart  D:  Issues  from  Notice  of 
Intent 

Subpart  D  sets  forth  requirements  for 
nondiscrimination  in  preschool,  elemen¬ 
tary,  secondary,  and  adult  education 
programs  and  activities,  including  sec¬ 
ondary  vocational  education  programs. 
The  provisions  of  Subpart  D,  with  the 
exception  of  §  84.33,  apply  to  private  ed¬ 
ucation  programs  and  activities  as  well 
as  to  public  education  programs  and 
activities,  and  to  State  as  well  as  to  local 
educational  agencies. 

Two  issues  were  raised  in  the  Notice  of 
Intent  concerning  Subpart  D.  The  first  of 
these  is  the  degree  to  which  the  provi¬ 
sions  of  this  subpart  should  conform  to 
those  of  the  Education  of  Handicapped 
Act,  as  amended  by  Pub.  L.  94-142,  and 
related  Federal  court  cases.  Although 
two  commenters  objected  to  any  duplica¬ 
tion  of  requirements,  the  remainder  of 
the  comments  on  this  issue  concurred 
with  the  position  taken  in  the  draft  regu¬ 
lation  that  the  principles  enunciated  in 
the  court  orders  and  embodied  in  Pub.  L. 
94-142  establish  the  minimum  standards 
for  nondiscriminatory  elementary  and 
secondary  education  programs  and 
should  therefore  be  specifically  set  forth 
in  this  regulation. 


Therefore,  §§  84.33  through  84.36  con¬ 
tinue  to  conform  in  general  to  the  stand¬ 
ards  established  for  the  education  of 
handicapped  persons  in  “Mills  v.  Board 
of  Education  of  the  District  of  Colum¬ 
bia,”  348  F.  Supp.  866  (D.D.C.  1972), 
“Pennsylvania  Association  for  Retarded 
Children  v.  Commonwealth  of  Pennsyl¬ 
vania,”  334  F.  Supp.  1257  (E.D.  Pa.  1971), 
343  F.  Supp.  1257  (E.D.  Pa.  1971),  343  F. 
Supp.  279  (E.D.  Pa.  1972),  and  “Lebanks 
v.  Spears,”  60  F.R.D.  135  (E.D.  La.  1973), 
as  well  as  in  the  Education  of  the  Handi¬ 
capped  Act,  20  U.S.C.  601  et  seq. 

The  notice  also  asked  whether  cost  or 
other  difficulty  in  complying  should  af¬ 
fect  a  recipient’s  obligations  under  this 
subpart.  Comments  on  this  issue  from 
recipients  uniformly  noted  the  financial 
burden  that  would  ensue  from  the  re¬ 
quirements  of  the  regulations;  many  re¬ 
quested  Federal  assistance.  Those  from 
handicapped  persons  or  their  representa¬ 
tives  uniformly  objected  to  the  Depart¬ 
ment's  having  raised  the  issue;-  many 
quoted  the  following  excerpt  from  “Mills 
v.  Board  of  Education,”  348  F.  Supp.  866 
(D.D.C.  1972) : 

If  sufficient  funds  are  not  available  to  fi¬ 
nance  all  of  the  services  and  programs  that 
are  needed  and  desirable  in  the  system  then 
the  available  funds  must  be  expended  equita¬ 
bly  in  such  a  manner  that  no  child  is  en¬ 
tirely  excluded  from  a  publicly  supported 
education  consistent  with  his  needs  and 
ability  to  benefit  therefrom.  348  F.  Supp.  at 
876. 

The  position  of  the  Department  with 
respect  to  this  issue,  stated  more  fully 
in  the  discussion  of  general  issues  above, 
is  that  neither  cost  nor  other  difficulty 
in  complying  are  appropriate  considera¬ 
tions  in  determining  what  practices  con¬ 
stitute  discrimination  (except  insofar  as 
they  are  considered  with  respect  to  non¬ 
handicapped  persons),  but  that  they 
may,  in  soqpe  instances,  be  relevant  to 
determining  an  appropriate  remedy. 

Most  of  the  comments  concerning  ele¬ 
mentary  and  secondary  education  were 
directed  to  specific  sections  of  the  reg¬ 
ulation.  Much  of  the  following  discussion 
of  these  sections  reflects  the  views  pre¬ 
sented  in  the  comments. 

Subpart  D:  Discussion  of  Specific 
Sections 

Sections  84.34,  84.35,  and  84.36  require, 
in  general,  that  handicapped  persons, 
regardless  of  the  nature  or  severity  of 
their  handicap,  be  provided,  in  the  most 
normal  setting  feasible,  as  suitable,  ade¬ 
quate,  and  free  an  education  as  is  pro¬ 
vided  to  nonhandicapped  persons.  The 
requirements  imposed  in  these  sections 
are  designed  to  ensure  that  no  handi¬ 
capped  child  is  excluded  from  school  on 
the  basis  of  handicap  and,  if  a  recipient 
demonstrates  that  placement  in  a  reg¬ 
ular  instructional  setting  cannot  be 
achieved  satisfactorily,  that  the  student 
is  provided  with  adequate  alternative 
educational  services  suited  to  the  stu¬ 
dent’s  needs  without  additional  cost  to 
the  student’s  parents  or  guardian.  For 
example,  a  recipient  which  operates  a 
public  school  must  either  educate  handi¬ 


capped  children  in  its  regular  program 
or  provide  such  children  with  an  appro¬ 
priate  alternative  education  at  public 
expense,  despite  any  resulting  additional 
financial  burden. 

Section  84.34  sets  forth  the  financial 
obligations  of  a  recipient  toward  those 
handicapped  persons  who  are  legal  resi¬ 
dents  of  its  jurisdiction.  A  child’s  legal 
residence  is  the  residence  of  his  or  her 
parents  or  guardian.  Thus,  the  substitu¬ 
tion  of  the  phrase  “is  a  legal  resident  of” 
for  the  phrase  “resides  in”  makes  the 
recipient  in  whose  jurisdiction  a  child’s 
parents  reside  the  fiscally  responsible 
entity.  This  change  is  in  response  to  the 
suggestion  of  several  commenters  that 
the  proposed  regulation  make  clearer  the 
fiscal  responsibilities  of  each  concerned 
recipient.  Programmatic  responsibilities 
are  discussed  with  reference  to  §§  84.35 
and  84.36. 

Under  this  section,  if  the  recipient 
does  not  itself  provide  handicapped  per¬ 
sons  with  the  requisite  services,  it  must 
assume  the  cost  of  any  alternative  place¬ 
ment.  If,  however,  a  recipient  offers  ade¬ 
quate  services  and  if  alternative  place¬ 
ment  is  chosen  by  a  student’s  parent  or 
guardian,  then  the  recipient  need  not 
assume  the  cost  of  the  outside  services. 
If  the  parent  or  guardian  believes  that 
his  or  her  child  cannot  be  suitably  edu¬ 
cated  in  the  recipient’s  program,  he  or 
she  may,  of  course,  make  use  of  the 
procedural  process  incorporated  in 
§  84.36(e). 

It  should  be  noted  that  this  section 
extends  the  recipient’s  obligation  beyond 
the  provision  of  tuition  payments:  If  a 
student  is  placed  in  a  program  which 
necessitates  his  or  her  being  away  from 
home,  the  payments  must  also  cover  room 
and  board,  transportation,  and  non¬ 
medical  care.  Transportation  must  also 
be  provided,  through  services  or  pay¬ 
ments,  if  a  nonresidential  placement  im¬ 
poses  transportation  expenses  upon  a 
child’s  parents  or  guardian.  One  com¬ 
ment  was  received  recommending  that 
the  regulation  develop  a  reimbursement 
standard  based  on  the  financial  means  bf 
the  handicapped  person’s  parents  or 
guardian.  This  recommendation  was  re¬ 
jected  as  being  contrary  to  the  intent  of 
section  504.  Another  comment  suggested 
that  a  recipient  be  responsible  for  costs 
of  food  only  to  the  extent  that  such  ex¬ 
penses  exceed  the  cost  of  providing  food 
for  the  child  at  home.  The  Department 
solicits  comment  as  to  the  feasibility  of 
adopting  this  standard  in  the  final 
regulation. 

The  recipient's  duty  under  sections 
84.35  and  84.36  extends  to  each  qualified 
handicapped  person  who  resides  in  the 
receipient’s  jurisdiction.  The  phrase  “re¬ 
sides  in”  is  intended  to  encompass  the 
concepts  both  of  legal  residence  and  ac¬ 
tual  presence  in  the  recipient’s  jurisdic¬ 
tion.  Thus,  the  recipient  is  responsible  for 
ensuring  that  the  requirements  of  these 
sections  are  met  with  respect  to  all  stu¬ 
dents  to  whom  it  provides  services,  in¬ 
cluding  those  referred  from  other  school 
districts,  as  well  as  to  all  students  whom 
it  refers  to  other  public  or  private 
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schools.  Institutions,  or  agencies  for  serv¬ 
ices.  It  should  be  noted  in  this  regard 
that  referring  a  child  to  a  noneduca- 
tional  agency  does  not  absolve  a  recipient 
subject  to  this  subpart  of  its  responsi¬ 
bilities  under  these  sections. 

Section  84.35  provides  that  handi¬ 
capped  children  shall  be  educated  in  the 
most  normal  setting  feasible  and  may 
only  be  placed  in  special  classes  or  sepa¬ 
rate  schools  when  it  is  demonstrated  by 
the  recipient  that  education  in  the  regu¬ 
lar  educational  environment  cannot  be 
achieved  satisfactorily.  The  wording  of 
this  section  has  been  changed  in  response 
to  the  many  comments  that  expressed  a 
preference  for  the  language  of  the  corre¬ 
sponding  provision  in  the  Education  of 
the  Handicapped  Act. 

To  meet  the  requirement  of  this  sec¬ 
tion,  a  recipient  must  show  that  the 
needs  of  the  individual  handicapped  per¬ 
son  in  question  would,  on  balance,  be  fur¬ 
thered  by  placement  outside  the  regular 
educational  environment.  It  should  be 
noted  that,  for  many  handicapped  chil¬ 
dren,  the  most  normal  setting  feasible  is 
that  which  combines  the  use  of  special 
and  regular  classes. 

Education  in  the  most  normal  setting 
feasible  is  the  education  of  handicapped 
persons,  including  those  in  public  or  pri¬ 
vate  institutions  or  other  care  facilities, 
with  persons  who  are  not  handicapped  to 
the  maximum  extent  appropriate.  In  ad¬ 
dition,  it  is  the  education  of  handicapped 
children  as  close  to  home  as  is  possible. 
Thus,  as  pointed  out  in  several  com¬ 
ments,  the  parents’  right  under  S  84.36 
(e)  to  challenge  the  placement  of  their 
child  extends  not  only  to  placement  in 
special  classes  or  separate  schools  but 
also  to  placement  in  a  distant  school 
and,  in  particular,  to  residential  place¬ 
ment.  An  equally  appropriate  educa¬ 
tional  program  may  exist  closer  to  home; 
this  issue  may  be  raised  by  the  parent 
or  guardian  under  Si  84.35  and  84.36(e). 

The  term  “most  normal  setting  feasi¬ 
ble”  is  intended  to  encompass  the  same 
concept  as  the  more  commonly  used 
"least  restrictive  alternative  setting.”  It 
was  chosen  in  preference  to  the  latter 
term  because  placement  alternatives 
cannot,  in  many  instances,  be  compared 
on  the  basis  of  relative  restrictiveness; 
i.e.,  while  institutional  education  is  in¬ 
deed  more  restrictive  than  noninstitu- 
tional  instruction,  placement  is  special 
education  classes  is  not  necessarily  more 
restrictive  than  instruction  in  regular 
classes.  A  number  of  comments  objected 
to  use  of  the  word  “feasible”  as  unneces¬ 
sarily  weakening  the  requirements  of 
this  section.  It  has  been  retained  in  the 
proposed  regulation  because  it  encom¬ 
passes  the  concept  of  “capable  of  being 
achieved  successfully”  and  thus  takes 
into  account  the  same  considerations  as 
does  the  revised  language  at  the  end  of 
this  section,  adopted  from  Pub.  L.  94-142. 

It  should  also  be  noted  that  section 
84.35  places  a  limit  on  the  acceptable  de¬ 
gree  of  flexibility  allowed  a  recipient 
under  Subpart  C  with  respect  to  the  phys¬ 
ical  accessibility  of  elementary  and 
secondary  school  programs.  Hie  remedy 
set  forth  in  Subpart  C  for  discrimination 


resulting  from  the  presence  of  architec¬ 
tural  barriers  does  not  require  a  school 
district  to  make  every  classroom  and 
school  building  barrier-free;  this  pro¬ 
vision  may  result  in  the  placement  of 
an  orthopedlcally  handicapped  child 
away  from  his  or  her  neighborhood 
school.  However,  under  $  84.35,  such  a 
child  may  not  be  placed  in  a  classroom 
or  school  that  is  primarily  for  handi¬ 
capped  children. 

Section  84.36  concerns  the  provision 
of  suitable  educational  services  to  handi¬ 
capped  persons  and  requires  that  such 
persons’  individual  educational  needs  be 
met  to  the  same  extent  as  are  those  of 
nonhandicapped  persons.  A  suitable  edu¬ 
cation  could  consist  of  education  in  regu¬ 
lar  classes,  education  in  regular  classes 
with  the  use  of  supplementary  services, 
education  in  special  Instructional  set¬ 
tings,  separate  education  in  private  or 
public  residential  or  nonresidential  in¬ 
stitutions  or  at  home,  or  any  combina¬ 
tion  thereof,  so  long  as  the  placement  is 
consistent  with  the  requirements  of 
§  84.35  and  is  the  one  best  suited  to  the 
individual  educational  needs  of  the 
handicapped  person  in  question.  In  ad¬ 
dition,  the  quality  of  the  educational 
services  provided  to  handicapped  stu¬ 
dents  must  be  equal  to  those  provided  to 
nonhandicapped  students;  thus,  handi¬ 
capped  students’  teachers  must  be 
trained  in  the  instruction  of  persons 
with  the  handicap  in  question  and  appro¬ 
priate  materials  and  equipment  must  be 
available.  The  Department  Is  aware  that 
the  supply  of  adequately  trained  teachers 
may,  at  least  at  the  outset  of  the  imposi¬ 
tion  of  this  requirement,  be  insufficient  to 
meet  the  demand  of  all  recipients.  This 
factor  will  be  considered  in  determining 
the  appropriateness  of  the  remedy  for 
noncompliance  with  this  section. 

Because  the  failure  to  provide  handi¬ 
capped  persons  with  a  suitable  educa¬ 
tion  Is  so  frequently  the  result  of  mis- 
classifl cation  or  misplacement,  para¬ 
graph  (a)  of  S  85.36  makes  compliance 
with  its  provisions  contingent  upon  ad¬ 
herence  to  certain  procedures  designed 
to  ensure  appropriate  classification  and 
placement.  These  procedures  are  de¬ 
lineated  in  paragraphs  (b)  through  (e) 
of  §  84.36  and  are  concerned  with  test¬ 
ing  and  other  evaluation  methods  and 
with  procedural  due  process  rights. 

Paragraph  (c)  of  S  84.36  establishes 
procedures  designed  to  ensure  that  chil¬ 
dren  are  not  misclassified  or  unneces¬ 
sarily  labeled  as  being  handicapped  be¬ 
cause  of  inappropriate  selection,  admin¬ 
istration,  or  interpretation  of  evaluation 
materials.  This  problem  has  been  ex¬ 
tensively  documented  in  “Issues  in  the 
Classification  of  Children,’’  a  report  by 
the  Project  on  Classification  of  Excep¬ 
tional  Children,  in  which  the  HEW  In¬ 
teragency  Task  Force  participated.  The 
provisions  of  this  paragraph  are  aimed 
primarily  at  abuses  in  the  placement 
process  that  result  from  misuse  of,  or 
undue  or  misplaced  reliance  on,  stand¬ 
ardized  scholastic  aptitude  tests.  Sub- 
paragraph  one  requires  recipients  to  pro¬ 
vide  and  administer  evaluation  mate¬ 
rials  in  the  primary  language  of  the  stu¬ 


dent.  Subparagraphs  two  through  four 
are,  in  general,  intended  to  prevent  mis¬ 
interpretation  and  similar  misuse  of  test 
scores  and,  in  particular,  to  avoid  undue 
reliance  on  general  Intelligence  tests. 
Subparagraph  five  requires  a  recipient 
to  administer  tests  to  a  student  with 
impaired  sensory,  manual,  or  speaking 
skills  in  whatever  manner  is  necessary 
to  avoid  distortion  of  the  test  results  by 
the  impairment. 

Subparagraphs  six  through  eight  re¬ 
quire  a  recipient  to  draw  upon  a  variety 
of  sources  in  the  evaluation  process  so 
that  the  possibility  of  error  in  classifi¬ 
cation  is  minimized.  In  particular,  sub¬ 
paragraph  seven  requires  that  all  sig¬ 
nificant  factors  relating  to  the  learning 
process,  Including  adaptive  behavior,  be 
considered.  (Adaptive  behavior  is  the  ef¬ 
fectiveness  with  which  the  individual 
meets  the  standards  of  personal  inde¬ 
pendence  and  social  responsibility  ex¬ 
pected  of  her  or  his  age  and  cultural 
group.)  In  response  to  the  concern  ex¬ 
pressed  by  several  commenters  that  non¬ 
test  data,  even  when  collected,  is  com¬ 
monly  ignored,  the  proposed  regulation 
Includes  a  requirement  that  the  weight 
given  to  each  source  be  documented.  In 
addition,  subparagraph  eight  requires 
that  a  student  not  be  placed  outside  the 
regular  instructional  setting  if  the  in¬ 
formation  derived  either  from  testing  or 
from  other  sources  results  in  a  showing 
that  the  student  does  not  need  to  be  so 
placed. 

Misclassiflcation  often  constitutes  dis¬ 
crimination  on  the  basis  of  sex,  race,  or 
national  origin  as  well  as  on  the  basis  of 
handicap.  In  fulfillment  of  its  responsi¬ 
bilities  under  title  VI  of  the  Civil  Rights 
Act  of  1964  and  title  IX  of  the  Educa¬ 
tion  Amendments  of  1972,  the  Office  for 
Civil  Rights,  in  August  1975,  Issued  a 
memorandum  to  all  chief  state  school 
officers  and  local  school  district  super¬ 
intendents  on  this  subject.  The  enforce¬ 
ment  of  section  504,  title  EX  and  title  VI 
will  be  closely  coordinated  with  respect 
to  this  problem. 

Paragraph  (e)  of  §  84.36  incorporates 
from  the  Education  of  the  Handicapped 
Act,  20  U.S.C.  1415,  as  amended  by  Pub. 
L.  94-142,  certain  due  process  procedures 
which  a  recipient  must  afford  to  parents 
or  guardians  before  taking  any  action 
regarding  the  identification,  evaluation, 
or  educational  placement  of  a  person 
who,  because  of  handicap,  needs  or  is 
believed  to  need  special  instruction  or 
related  services.  The  safeguards  thereby 
incorporated  Include  the  rights  to  prior 
notice,  to  examine  relevant  records  and 
to  obtain  an  independent  evaluation  of 
the  person,  to  present  complaints,  and 
to  obtain  an  impartial  due  process  hear¬ 
ing.  A  recipient  must  also  establish  pro¬ 
cedures  for  the  protection  of  handi¬ 
capped  students  who  are  wards  of  the 
state  or  whose  parents  or  guardian  are 
unknown  or  unavailable.  In  response  to 
comments,  the  wording  of  this  para¬ 
graph  has  been  changed  to  ensure  that, 
consistent  with  the  requirements  of  Pub. 
L.  94-142,  these  procedures  are  available 
to  parents  before  evaluation  of  their 
child  is  initiated. 
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Section  84.37  requires  a  recipient  to 
provide  nonacademic  and  extracurricu¬ 
lar  services  and  activities  in  such  man¬ 
ner  as  is  necessary  to  afford  handicapped 
students  an  equal  opportunity  for  par¬ 
ticipation  in  such  services  and  activi¬ 
ties.  Because  these  services  and  activities 
are  part  of  a  recipient’s  education  pro¬ 
gram,  they  must,  in  accordance  with  the 
provisions  of  S  84.35,  be  provided  in  the 
most  normal  setting  feasible. 

Paragraph  (c)  (2)  does  permit  sepa¬ 
ration  or  differentiation  with  respect  to 
the  provision  of  physical  education  and 
athletics  activities,  but  only  if  such  ac¬ 
tion  is  necessary  to  further  equal  oppor¬ 
tunity  for  participation  by  handicapped 
students.  This  paragraph  of  the  pro¬ 
posed  regulation  has  been  changed  in  re¬ 
sponse  to  several  comments  noting  that 
the  draft  regulation  failed  to  make  clear 
that  the  standard  here  is  the  same  as 
the  one  for  academic  services.  It  is  ex¬ 
pected  that  little  separation  or  differen¬ 
tiation  will  be  necessary  since  most 
handicapped  students  are  able  to  par¬ 
ticipate  in  one  or  more  regular  physical 
education  and  athletics  activities.  For 
example,  a  student  in  a  wheelchair  can 
participate  in  regular  archery  courses, 
as  can  a  deal  student  in  wrestling.  The 
preference  of  the  handicapped  student 
in  question  must  be  taken  into  consider-  ’ 
ation  in  determining  whether  separate 
classes  are  necessary  in  order  to  provide 
equal  opportunity  for  participation. 

Similar  participation  by  handicapped 
students  in  the  other  services  and  activi¬ 
ties  enumerated  in  §  84.37  will,  in  most 
cases,  be  feasible.  Where,  however,  a  stu¬ 
dent’s,  handicap  is  such  that  participa¬ 
tion  in  regularly  offered  activities  and 
services  is  not  possible,  the  recipient 
must  provide  comparable  activities  and 
services  in  which  the  student  can  par¬ 
ticipate.  For  that  reason,  a  recipient  is 
allowed  one  year  from  the  effective  date 
of  the  final  regulation  to  comply  with 
the  requirements  of  the  section.  Com¬ 
ment  is  solicited  as  to  the  advisability 
of  including  this  one-year  period  in  the 
final  regulation. 

Section  84.38  requires  that  any  facili¬ 
ties  that  are  identifiable  as  being  for 
handicapped  students  be  comparable  in 
quality  to  other  facilities  of  the  recipient. 
Despite  a  number  of  comments  that 
urged  the  elimination  of  this  section  on 
the  basis  that  it  encourages  the  crea¬ 
tion  and  maintenance  of  such  facilities,  it 
has  been  retained  in  the  proposed  reg¬ 
ulation.  This  section  is  intended  only  to 
acknowledge  that  such  facilities  may, 
in  rare  instances,  be  necessary,  as  might 
be  the  case,  for  example,  for  severely  re¬ 
tarded  persons,  and  to  emphasize  that,  if 
so,  section  504  requires  that  they  be  as 
adequately  staffed  and  maintained  as 
are  the  facilities  of  the  recipient  that  are 
not  identifiable  for  handicapped  per¬ 
sons. 

Subpart  E:  Issues  From  Notice  of 
Intent 

Subpart  E  generally  follows  the  De¬ 
partment’s  title  IX  regulation  and 
prescribes  requirements  for  nondis¬ 
crimination  in  recruitment  and  admis¬ 


sion  of  students  to  postsecondary  educa¬ 
tion  programs  and  activities,  including 
vocational  education  programs  and  ac¬ 
tivities,  as  well  as  for  the  nondiscrimina- 
tory  treatment  of  students  in  such  pro¬ 
grams  and  activities.  In  addition  to  a 
general  prohibition  of  discrimination  on 
the  basis  of  handicap  in  §  84.42(a),  the 
regulation  delineates,  in  §  84.42(b), 
specific  prohibitions  relating  to  the  es¬ 
tablishment  or  use  of  quotas,  the  use  of 
tests  or  selection  criteria,  and  pread¬ 
mission  inquiry. 

In  the  May  17  Notice  of  Intent  to  Is¬ 
sue  Proposed  Rules,  the  Department 
raised  four  issues  concerning  higher 
education.  The  first  issue  was  whether 
federally  assisted  colleges  and  universi¬ 
ties  should  be  required  to  adjust  cer¬ 
tain  academic  requirements  because  of 
the  limitations  of  otherwise  qualified 
handicapped  students  and  applicants. 
Most  of  the  comments  on  this  issue  were 
in  agreement  that  the  proposed  regula¬ 
tion  should  not  provide  for  a  waiver  of 
course  requirements  for  handicapped 
persons  because  such  a  waiver  would 
result  in  the  lowering  of  academic 
standards,  would  give  a  distorted  pic¬ 
ture  of  the  handicapped  student  to  the 
general  public,  and  would  fail  to  pre¬ 
pare  handicapped  students  for  the  real 
world.  It  was  noted  that  course  require¬ 
ments  are  often  established  because  of 
the  existence  of  state  and  professional 
licensing  requirements,  state  and  Fed¬ 
eral  accreditation  standards,  and  vari¬ 
ous  certification  requirements  and  that 
waiver  of  such  courses  would,  therefore, 
be  impossible.  Further  comments  as¬ 
serted  that  federal  involvement  in  post¬ 
secondary  curricula  not  only  contra¬ 
venes  the  spirit  of  section  432  of  the 
General  Education  Provisions  Act  but 
also  is  inadvisable  Federal  policy.  Sev¬ 
eral  comments  suggested  a  preferred  ap¬ 
proach:  Institutions  of  higher  education 
should  be  required,  not  to  waive,  but  to 
adapt  specific  courses  of  instruction  to 
meet  the  individual  needs  of  handi¬ 
capped  students.  Under  this  approach  an 
institution,  in  response  to  a  specific  sit¬ 
uation,  would  develop  an  appropriate 
manner  for  a  student  to  fulfill  a  re¬ 
quired  course,  thereby  meeting  the 
student’s  needs  and  preserving  the 
integrity  of  the  course. 

Paragraph  (a)  of  §  84.44  in  the  pro¬ 
posed  regulation  requires  that  a  recipi¬ 
ent  make  certain  adjustments  to 
academic  practices  that  discriminate  or 
have  the  effect  of  discriminating  on  the 
basis  of  handicap.  It  specifically  provides 
that  academic  requirements  that  have  a 
discriminatory  effect  on  handicapped 
students  be  modified  in  such  a  manner 
that  the  discrimination  is  remedied.  This 
requirement,  like  its  predecessor  in  Ap¬ 
pendix  A  of  the  May  17  notice,  does  not 
obligate  an  institution  to  waive  course  or 
other  academic  requirements,  but  to  ac¬ 
commodate  them  to  the  needs  of  specific 
handicapped  students.  For  example,  an 
institution  could  permit  an  otherwise 
qualified  handicapped  student  who  is 
deaf  to  substitute  an  art  appreciation  or 
music  history  course  for  a  course  in 
music  appreciation  or  could  modify  the 


manner  in  which  the  music  appreciation 
course  is  conducted  for  the  deaf  student. 
Where,  however,  such  modifications  or 
substitutions  could  be  demonstrated  by 
the  recipient  to  violate  interests  that  are 
essential  to  the  recipient’s  program,  they 
would  not  have  to  be  made.  It  is  impor¬ 
tant  to  note  that  under  this  approach,  it 
is  not  the  federal  government,  but  the  in¬ 
stitution  itself,  through  its  faculty  and 
staff,  that  determines  the  need  for,  as 
well  as  the  type  and  extent  of,  the  modi¬ 
fication  in  question. 

The  second  postsecondary  education 
issue  raised  in  the  May  17  notice  con¬ 
cerns  the  role  of  federally  assisted  col¬ 
leges  and  universities  in  supplying  aux¬ 
iliary  academic  aids,  such  as  taped  texts, 
readers  and  interpreters,  to  handicap¬ 
ped  students  if  such  aids  are  not  pro¬ 
vided  by  the  appropriate  vocational  re¬ 
habilitation  agency.  This  issue  generated 
a  strong  response  from  colleges  and  uni¬ 
versities  concerning  the  costs  that  would 
ensue  from  the  provision  of  such  services 
to  handicapped  students.  These  com- 
menters  asserted  that  the  provision  of 
auxiliary  aids  is  not  an  appropriate  edu¬ 
cation  function  for  colleges  and  universi¬ 
ties  and  that  the  financial  burden  for 
auxiliary  aids  should  be  borne  by  the 
student  in  conjunction  with  state  voca¬ 
tional  rehabilitation  agencies,  the  Vet¬ 
erans  Administration  and  private  charit¬ 
able  organizations.  Several  commenters 
proposed  that  postsecondary  educational 
institutions  have  a  role  in  the  provision 
of  auxiliary  aid  "but  that  the  role  be  de¬ 
fined  more  narrowly  than  it  was  in  para¬ 
graph  (d)  of  §  84.44  of  the  May  17  draft. 
These  commenters  proposed  that  the 
recipient  institutions  should  provide 
equipment  that  is  permanent  in  nature 
and  that  could  be  used  by  groups  of  stu¬ 
dents,  such  as  special  library  services 
and  facilities  for  making  equipment  re¬ 
pairs,  but  that  readers  and  interpreters 
should  be  considered  as  individualized 
or  personal  in  nature  and  should  not  be 
provided  by  the  institution.  Several 
commenters  suggested  that  recipient  in¬ 
stitutions  should  provide  a  centralized 
referral  service  that  would  refer  stu¬ 
dents  to  existing  financial  sources  for 
auxiliary  aids  as  well  as  maintain  lists  of 
available  and  qualified  readers,  inter¬ 
preters,  and  attendants. 

Section  84.44(d)  of  the  proposed  regu¬ 
lation  treats  the  issue  of  auxiliary  aids 
and  has  been  revised  in  response  to  the 
comments.  Under  paragraph  (d)  a  recip¬ 
ient  that  provides  a  postsecondary  ed¬ 
ucational  program  must  take  steps  to  en¬ 
sure  that  no  handicapped  student  is  sub¬ 
jected  to  discrimination  in  the  recipient’s 
program  because  of  the  absence  of  neces¬ 
sary  auxiliary  educational  aids  for  stu¬ 
dents  with  impaired  sensory,  manual  or 
speaking  skills.  One  manner  by  which  a 
recipient  could  meet  this  obligation  would 
be  to  develop  a  process  to  ensure  that 
students  are  aware  of  and  make  use  of 
such  existing  resources  for  auxiliary  aids 
as  state  vocational  rehabilitation  agen¬ 
cies  and  private  charitable  organizations. 
Where  no  such  existing  resources  supply 
auxiliary  aids,  the  proposed  regulation 
obligates  the  recipient  to  provide  the 
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needed  auxiliary  aid.  Auxiliary  aids  have 
been  defined  to  include  taped  texts,  in¬ 
terpreters  for  classrooms  with  deaf  stu¬ 
dents,  readers  in  libraries  for  students 
with  visual  impairments,  or  classroom 
equipment  adapted  for  use  by  students 
with  manual  impairments,  but  not  atten¬ 
dants,  individually  prescribed  devices, 
readers  for  personal  use  or  study,  or  other 
services  of  a  personal  nature. 

The  approach  taken  in  §  84.44(d) 
should  minimize  the  financial  burden 
that  many  of  the  commenters  feared 
would  result  from  the  requirement  con¬ 
cerning  auxiliary  aids.  It  is  the  Depart¬ 
ment's  understanding  that  the  bulk  of 
auxiliary  aids  will  be  paid  for  by  state 
and  private  agencies,  not  by  the  colleges 
or  universities.  Where  state  and  private 
agencies  are  so  involved,  the  institution’s 
responsibility  will  be  only  to  facilitate 
the  provision  of  these  aids.  In.  those  cir¬ 
cumstances  where  the  recipient  institu¬ 
tion  must  provide  the  educational  auxili- 
liary  aid,  the  flexibility  which  the  prop 
the  institution’s  currculum.  Other  insti- 
cial  impact.  For  example,  some  universi¬ 
ties  have  utilized  students  who  are  earn¬ 
ing  degrees  in  fields  related  to  handi¬ 
capped  persons  to  work  with  the  institu¬ 
tion’s  handicapped  students  as  part  of 
the  institution’s  curiculum.  Other  insti¬ 
tutions  have  used  existing  private  insti¬ 
tutions  that,  free  of  charge,  tape  exist¬ 
ing  texts  for  handicapped  students  to  re¬ 
duce  the  number  of  readers  needed  for 
visually  impaired  students.  The  Depart¬ 
ment  believes  there  ifiay  be  numerous 
creative  approaches  that  •  can  be  used 
that  are  less  costly  for  the  institution  but 
that  guarantee  that  equal  opportunity 
to  participate  in  the  recipient’s  educa¬ 
tional  program  will  be  provided.  There¬ 
fore,  the  Department  welcomes  sugges¬ 
tions  on  this  subject. 

The  third  issue  raised  concerning  high¬ 
er  education  sought  public  comment  on 
the  nature  and  extent  of  the  responsibili¬ 
ties  of  federally  assisted  colleges  and  uni¬ 
versities  with  respect  to  nonacademic 
and  extracurricular  activities  and  serv¬ 
ices,  such  as  physical  education,  ath¬ 
letics,  health  services  and  physical  thera¬ 
py.  While  there  was  not  a  large  number 
of  responses  on  this  issue,  the  comment¬ 
ers  recognized  that  postsecondary  insti¬ 
tutions  have  an  obligation  to  provide 
handicapped  students  with  equal  oppor¬ 
tunities  for  participation  in  nonacademic 
and  extracurricular  services  and  activi¬ 
ties.  The  comments  stressed  that  the 
proposed  rules  should  provide  for  flexibi¬ 
lity  in  the  approach  taken  in  this  area 
and  generally  agreed  that  the  key  con¬ 
cept  should  be  the  provision  of  compar¬ 
able,  and  not  necessarily  identical,  serv¬ 
ices.  Several  commenters  noted  that,  in 
the  area  of  intramural  and  intercolle¬ 
giate  athletics,  there  must  be  an  iden¬ 
tifiable  and  substantial  Interest  as  well 
as  a  significant  number  of  handicapped 
persons  if  the  requirements  detailed  in 
i  84.48(a)  of  the  May  17  draft-  notice 
were  to  work  properly. 

The  fourth  issue  concerning  higher 
education  raised  the  subject  of  cost  and 
sought  public  comment  on  whether  cost 
or  difficulty  in  complying  should  affect 


the  recipient’s  obligation  to  comply  with 
section  504.  This  issue  generated  a  great 
deal  of  comment,  particularly  from  insti¬ 
tutions  of  higher  education,  expressing 
concern  with  the  cost  of  eliminating  ar¬ 
chitectural  barriers.  Several  commenters 
representing  handicapped  persons  pro¬ 
tested  that  seeking  comment  on  the  is¬ 
sue  was  inappropriate  in  that  cost  is  not 
a  factor  that  can  be  used  to  deny  persons 
the  basic  human  rights  that  section  504 
guarantees.  It  is  the  Department’s  posi¬ 
tion  on  this  issue  that  factors  such  as 
cost  and  difficulty  in  complying  are  not 
the  appropriate  focus  of  the  determina¬ 
tion  of  what  constitutes  discrimination, 
but  that  these  factors  can  be  considered 
in  determining  appropriate  remedies. 

Subpart  E:  Discussion  of  Specific 
Sections 

Several  comments  focused  on  §  84.- 
48(b)  of  the  May  17  draft.  This  subsec¬ 
tion  provides  that  recipients  which  ren¬ 
der  academic,  personal,  or  vocational 
counseling  or  guidance  to  students  must 
do  so  in  a  nondisc ri minatory  manner, 
i.e.,  so  that  handicapped  students  are 
not  counseled  towards  more  restrictive 
career  objectives  or  more  restrictive 
available  services  than  nonhandicapped 
students  with  similar  interests  and  abili¬ 
ties.  Several  commenters  noted  that  this 
provision  might  inhibit  career  counselors 
from  informing  handicapped  persons  of 
the  difficulty  or  impossibility  of  pursuing 
certain  professions  because  of  the  exist¬ 
ence  of  certification  or  licensing  require¬ 
ments  or  because  of  obstacles  concerning 
career  preparation.  The  proposed  regula¬ 
tion  at  §  84.48(b)  has  been  modified  to 
include  this  concept. 

The  standard  established  in  §  84.42(b) 
(2)  for  admissions  tests  and  other  simi¬ 
lar  criteria  parallels  that  used  in  the 
employment  provisions  of  the  regulations 
and  is  the  same  standard  used  in  the 
May  17  draft.  This  provision  prescribes 
overall  success  in  the  education  program 
in  question  as  the  relevant  criterion 
against  which  to  validate  any  question¬ 
able  selection  device.  Success  in  this  con¬ 
text  Is  to  be  measured  in  terms  of  stu¬ 
dents’  entire  scholastic  record  in  the  pro¬ 
gram  in  question  and  not  just  against 
first-year  grades.  The  requirement  that 
a  test  be  validated  as  a  predictor  of  suc¬ 
cess  throughout  the  entire  period  of 
study  in  the  program,  rather  than  as  a 
predictor  of  success  in  the  first  year  of 
study,  was  based  upon  the  fact  that  many 
handicapped  persons,  as  a  result  of  the 
discriminatory  practices  of  recipients 
that  operate  elementary  and  secondary 
education  programs,  are  not  as  thor¬ 
oughly  prepared  for  college  as  are  non¬ 
handicapped  persons  and  therefore  may 
take  longer  to  demonstrate  their  capa¬ 
bilities  in  regard  to  college  work.  Because 
admissions  test  are  commonly  validated 
against  first  year  grades,  the  Depart¬ 
ment  was  concerned  that  compliance 
with  this  requirement  might  be  difficult. 
The  comments  received  on  this  point, 
both  from  test  users  and  test  producers, 
considered  this  approach  to  be  feasible. 

Several  comments  addressed  another 
aspect  of  test  validation.  They  noted 


that,  because  of  the  small  number  of 
handicapped  persons  taking  admissions 
tests,  differential  validation  studies  of 
tests  for  various  subgroups  of  handi¬ 
capped  persons  would  be  misleading,  if 
not  impossible.  It  is  not  the  intent  of 
their  provision,  however,  to  require  dif¬ 
ferential  validation  with  respect  to  sub¬ 
groups  of  handicapped  persons.  If  a  test 
that  has  a  disproportionate,  adverse  ef¬ 
fect  on  handicapped  persons  can  be  vali¬ 
dated  with  respect  to  the  total  popula¬ 
tion,  this  test  would  meet  the  require¬ 
ments  of  §  84.42(b)  (2).  Because  this 
issue  is  so  important  and  because  little 
comment  was  received  on  the  Depart¬ 
ment’s  proposed  approach,  the  Secretary 
is  particularly  seeking  comment  on  the 
requirements  of  5  84.42(b) . 

Section  84.42(b)  also  requires  a  recip¬ 
ient  to  assure  itself  that  admissions  tests 
are  selected  and  administered  to  appli¬ 
cants  with  impaired  sensory,  manual  or 
speaking  skills  in  such  manner  as  is  nec¬ 
essary  to  avoid  unfair  distortion  of  test 
results.  Methods  have  been  developed  for 
testing  the  abilities  and  achievement  of 
persons  who  lack  the  ability  to  take  writ¬ 
ten  tests  or  even  to  make  the  marks 
required  for  mechanically  scored  objec¬ 
tive  tests ;  in  addition,  methods  for  test¬ 
ing  persons  with  visual  or  hearing  im¬ 
pairments  are  available.  A  recipient, 
under  this  paragraph,  must  assure  Itself 
that  such  methods  are  used  with  respect 
to  the  selection  and  administration  of 
any  admissions  tests  that  it  uses. 

Paragraph  (c)  of  §  84.42  allows,  in 
certain  instances,  the  use  of  different 
admissions  criteria  with  respect  to  han¬ 
dicapped  persons.  There  was  some  ad¬ 
verse  comment  on  this  provision  on  the 
ground  that  it  provides  a  basis  for  dis- 
criminatorily  separate  treatment.  It  is 
the  Intent  of  this  paragraph  to  allow 
recipients  whose  regular  admissions 
criteria  do  not  adequately  measure  the 
academic  potential  of  some  handicapped 
persons  to  consider  other  factors  in  mak¬ 
ing  admission  decisions  concerning  such 
persons.  Institutions  are  not  given  license 
to  establish  more  rigorous  standards  for 
the  admission  of  handicapped  students 
by  virtue  of  this  paragraph;  rather,  they 
are  permitted  to  expand  the  admissions 
process  in  ways  that  will  positively  affect 
the  enrollment  of  such  students.  This 
provision  thus  parallels  the  approach 
taken  by  some  institutions  in  their  ad¬ 
missions  procedures  for  minority  stu¬ 
dents.  The  paragraph  has  been  amended 
to  clarify  this  intent  and  to  limit  its 
application  to  individual  handicapped 
persons  so  as  to  remove  its  potential  for 
allowing  the  establishment  of  separate 
programs. 

Section  84.43  is  the  same  as  the  cor¬ 
responding  section  in  the  title  IX  regu¬ 
lation  and  contains  general  provisions 
prohibiting  the  discriminatory  treatment 
of  qualified  handicapped  students.  Para¬ 
graph  (b)  of  this  section  requires  a  re¬ 
cipient  to  develop  and  implement  a  pro¬ 
cedure  to  ensure  that  the  operator  or 
sponsor  of  an  education  program  or  ac¬ 
tivity  not  operated  wholly  by  the  recipi¬ 
ent,  but  in  which  the  recipient  requires 
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the  participation  of  its  students  or  em¬ 
ployees,  takes  no  action  that  the  regu¬ 
lation  would  prohibit  the  recipient  from 
taking.  This  requirement  would  apply, 
for  example,  to  a  college’s  responsibility 
to  ensure  that  discrimination  on  the  basis 
of  handicap  does  not  occur  in  connection 
with  the  teaching  assignments  of  stu¬ 
dent  teachers  in  schools  not  operated  by 
the  college.  If  the  recipient  finds  that 
such  discrimination  is  taking  place  and 
is  unable  to  secure  its  prompt  correction, 
it  is  required  to  terminate  its  connec¬ 
tion  with  the  operating  or  sponsoring 
entity. 

Paragraph  (c)  of  this  section  prohibits 
a  recipient  from  excluding  qualified 
handicapped  students  from  any  course, 
course  of  study,  or  other  part  of  its 
education  program  or  activity.  This  par¬ 
agraph  is  designed  to  eliminate  the  prac¬ 
tice  of  excluding  qualified  handicapped 
persons  from  specific  courses  and  from 
areas  of  concentration  because  of  fac¬ 
tors  such  as  ambulatory  difficulties  of 
the  student  or  the  assumption  that  no 
job  would  be  available  in  the  area  in 
question  for  a  person  with  that  handicap. 

Paragraph  (a)  of  8  84.47  prohibits  dis¬ 
crimination  against  qualified  handi¬ 
capped  persons  in  the  provision  of  finan¬ 
cial  assistance  to  students.  It  provides 
that  recipients  may  not  provide  less  as¬ 
sistance  to  or  limit  the  eligibility  of 
qualified  handicapped  persons  for  such 
assistance,  whether  the  assistance  is  pro¬ 
vided  directly  by  the  recipient  or  by 
another  entity  through  the  recipient’s 
sponsorship.  If,  however,  the  recipient 
administers  wills,  trusts,  or  similar  legal 
instruments  that  require  awards  to  be 
made  in  a  discriminatory  manner,  such 
awards  are  permissible,  but  only  if  the 
overall  effect  of  the  recipient’s  provision 
of  financial  assistance  is  not  discrimina¬ 
tory  on  the  basis  of  handicap. 

The  awarding  of  athletic  scholarships 
is  not  prohibited  by  these  provisions. 
Moreover,  it  will  not  be  considered  dis¬ 
criminatory  to  deny,  on  the  basis  of 
handicap,  an  athletic  scholarship  to  a 
handicapped  person  if  the  handicap  ren¬ 
ders  the  person  unqualified  for  the 
award.  For  example,  a  student  who  has 
cerebral  palsy  and  is  in  a  wheelchair 
could  be  denied  a  varsity  football  schol¬ 
arship  on  the  basis  of  handicap,  but  a 
deaf  person  could  not,  solely  on  the  basis 
of  handicap,  be  denied  a  scholarship  for 
the  school’s  diving  team.  The  deaf  per¬ 
son  could,  however,  be  denied  a  scholar¬ 
ship  on  the  basis  of  comparative  diving 
ability. 

Paragraph  (a)  of  9  84.48  establishes 
the  same  standards  concerning  nondis¬ 
crimination  in  the  provision  of  physical 
education  courses  and  athletic  programs 
as  does  9  84.37(c)  of  Subpart  D,  dis¬ 
cussed  above,  and  will  be  interpreted  in 
a  similar  fashion. 

Subpart  F:  Issues  From  Notice  of 
Intent 

Subpart  F  applies  to  health,  welfare, 
and  social  service  programs  and  to  re¬ 
cipients  which  operate  such  programs. 
The  Department  received  few  comments 
on  the  health  and  social  services  issue 


concerning  whether  the  proposed  regu¬ 
lation  should  contain  provisions  on  an  in¬ 
stitutionalized  person’s  right  to  receive 
or  refuse  treatment  and  on  payment  of 
fair  compensation  for  work  done  by 
patients.  Several  commenters  suggested 
that  the  regulation  should  cover  these 
areas  and  several  others  noted  that  the 
Department  did  not  have  authority  to 
regulate  in  this  area  under  section  504. 
Hie  proposed  regulation  takes  the  same 
position  as  the  draft  regulation  appended 
to  the  May  17  notice;  i.e.,  there  are  no 
provisions  concerning  adequate  and  ap¬ 
propriate  psychiatric  care  or  safe  and 
humane  living  conditions  for  persons  in¬ 
stitutionalized  because  of  handicap  or 
concerning  payment  of  .fair  compensa¬ 
tion  to  patients  who  perform  work.  The 
Secretary  is  of  the  opinion  that  to  pro¬ 
mulgate  rules  on  these  subjects  is  beyond 
the  authority  of  section  504. 

Most  of  the  comments  which  were  re¬ 
ceived  concerning  the  provision  of  health, 
welfare,  and  social  service  programs  re¬ 
sponded  to  the  second  issue  on  health 
and  social  services,  particularly  to  the 
definition  of  recipient  in  8  84.3(f)  of  Sub¬ 
part  A.  The  definition  did  not  include 
providers  of  health  services  whose  sole 
source  of  Federal  financial  assistance  is 
Medicaid.  This  provision  has  been 
changed  in  response  to  the  public  com¬ 
ments  which  the  Department  received 
and  is  discussed  above  under  Subpart  A. 

Several  commenters  noted  that  Sub¬ 
part  F  of  the  proposed  regulation  lacked 
specificity  and  provided  little  guidance 
beyond  a  general  prohibition  against 
discrimination.  One  comment  recom¬ 
mended  that  the  proDosed  regulation 
should  deal  more  specifically  with  prob¬ 
lems  of  accessibility  in  the  health  and 
welfare  area  as  well  as  with  the  problem 
of  communicative  barriers.  Several  pro¬ 
visions  have  been  added  to  9  84.52  con¬ 
cerning  health  services  and  9  84.53  con¬ 
cerning  welfare  and  other  social  services 
in  response  to  these  comments.  Under 
§9  84.52  and  84.53,  recipients  operating 
health,  welfare,  and  social  service  pro¬ 
grams  are  expressly  prohibited  from 
denying  these  services  to  qualified  handi¬ 
capped  persons. 

Specifically,  89  84.52(a)(2)  and  84.53 
(b)  olarify  the  responsibilities  of  recipi¬ 
ents  who  provide  health,  welfare,  and 
social  service  programs  concerning  ac¬ 
cessibility.  These  sections  and  the  re¬ 
quirements  of  Subpart  C  are  Interrelated 
and  require  that  each  recipient’s  pro¬ 
gram  be  operated  so  that  no  handicapped 
person  is  denied  the  benefits  of  federally 
assisted  programs.  The  Secretary  realizes 
that  it  may  be  impossible  for  every  such 
recipient  to  make  the  facilities  in  which 
its  services  are  offered  physically  acces¬ 
sible,  just  as  it  may  be  for  some  school 
districts  to  make  every  classroom  or 
every  building  accessible.  In  these  cir¬ 
cumstances,  it  would  be  the  recipient’s 
responsibility  to  make  arrangements  for 
referrals  for  handicapped  persons  to  ac¬ 
cessible  services  in  the  same  geographical 
area;  it  would  be  the  concomitant  re¬ 
sponsibility  of  the  state  agency  which 
distributes  Federal  funds  to  these  recipi¬ 
ents  to  ensure  that  handicapped  persons 


are  not  effectively  denied  these  federally 
assisted  services  because  they  are  inac¬ 
cessible  in  a  particular  geographical 
area.  Thus,  for  example,  for  a  state 
Medicaid  agency  to  be  in  compliance,  a 
single  doctor  whose  only  Federal  connec¬ 
tion  is  under  the  Medicaid  program, 
might  simply  be  required  to  make  house 
calls  or  make  arrangements  for  referrals, 
rather  than  to  make  architectural  modi¬ 
fications  to  ensure  accessibility  to  his  or 
her  office.  The  basic  intention  of  the 
statute  and  the  regulation,  however,  re¬ 
mains  that  no  handicapped  person 
should  be  denied  the  benefits  of  federally 
assisted  programs,  including  health 
services  reimbursed  under  Medicaid. 
Therefore,  the  state  Medicaid  agency 
must  ensure  that  these  services,  when 
viewed  in  their  entirety,  are  readily  ac¬ 
cessible.  The  same  rationale  would  apply 
to  a  small  daycare  center  that  receives 
Federal  funds  under  the  welfare  program 
and  to  the  state  agency  that  channels 
Federal  funds  supporting  the  day-care 
center. 

In  terms  of  “program”  size  and  ad¬ 
ministrative  structure,  there  is  no  equiv¬ 
alent  to  the  local  school  district  in  the 
health  services  delivery  system.  Hie 
Medicaid  program  is  administered 
through  geographic  areas  much  larger 
than  the  customary  school  district  pro¬ 
gram  area,  and  the  phrase  “readily  ac¬ 
cessible"  implies  clear  limits  on  the  dis¬ 
tance  a  handicapped  person  should  be 
required  to  travel  in  order  to  find  a  phys¬ 
ically  accessible  service.  In  terms  of  dis¬ 
tance  traveled,  the  concept  of  “catch¬ 
ment  area,”  as  used  in  the  National 
Health  Planning  and  Resources  Act  of 
1974,  Pub.  L.  93-641,  may  be  the  most 
reasonable  approach  to  a  “program”  area 
within  which  comparable  services  could 
be  made  readily  accessible  to  handi¬ 
capped  persons.  If  so,  one  method  of 
compliance  for  local  physicians  and  the 
state  Medicaid  program  administrators 
would  be  to  ensure  that  handicapped 
persons  have  ready  access,  within  the 
health  service  area,  to  a  range  of  Medi¬ 
caid  reimbursed  services  comparable  to 
that  available  for  the  nonhandicapped. 

For  example,  if  there  were  three  neu¬ 
rologists  accepting  Medicaid  patients 
within  the  health  service  area,  the  state 
Medicaid  agency  must  ensure  that  at 
least  one  of  them  is  readily  accessible  to 
handicapped  patients.  Therefore,  the  re¬ 
sponsibility  for  any  Medicaid  provider 
whose  office  is  not  accessible  would  be  to 
refer  handicapped  patients  to  an  accessi¬ 
ble  physician  offering  comparable  serv¬ 
ices  within  the  area.  Alternatively,  the 
provider  could  arrange  to  make  his  or 
her  services  accessible  to  handicapped 
patients  by  scheduling  a  few  hours  each 
week  in  an  accessible  setting,  such  as  a 
local  clinic  or  hospital,  or  by  calling  at 
the  home  of  such  patients.  The  responsi¬ 
bility  for  nondiscrimination  rests  then 
with  the  state  Medicaid  agency  and  also 
with  each  individual  practitioner  who 
accepts  Medicaid  reimbursement. 

The  Secretary  seeks  comments  espe¬ 
cially  upon  the  enforcement  approach 
proposed  above  with  respect  to  providers 
which  receive  Federal  assistance  solely 
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under  Medicaid.  Additionally,  it  has  been 
proposed  that  the  Health  Service  Agency 
which  receives  Federal  funds  for  compre¬ 
hensive  health  planning  for  each  health 
service  area  be  required  to  include  in  its 
annual  plan  a  description  of  the  specific 
arrangements  which  ensure  compliance 
with  this  regulation  within  its  health 
service  area.  Comment  is  also  sought  on 
this  proposal. 

Subpart  F:  Discussion  or  Specific 
Sections 

In  further  response  to  the  comments, 
§S  84.52(a)  (3)  and  84.53(c)  have  been 
added  to  the  proposed  regulation.  These 
sections  require  that  recipients  that  pro¬ 
vide  notice  and  information  of  the 
health,  welfare,  or  other  social  services 
or  benefits  that  they  offer  must  do  so  in 
a  manner  that  can  be  understood  by 
handicapped  persons  with  impaired 
sensory  or  speaking  skills.  For  example, 
if  a  hospital  has  developed  pamphlets 
concerning  the  community  health  serv¬ 
ices  that  it  offers,  it  must  make  the  same 
information  available  through  such 
media  as  will  reach  persons  with  visual 
impairments. 

The  Department  acknowledges  that 
different  types  of  recipients  in  the  health, 
welfare,  and  social  service  areas  provide 
a  variety  of  notices  concerning  their 
services  and  that  these  notices  may  be 
issued  to  the  general  public,  to  segments 
of  the  general  public  or,  as  in  the  case 
of  prepaid  group  practice  organizations 
(HMOs) ,  to  their  members.  Accordingly, 
the  Department  solicits  comment  on  the 
types  of  notices  used  and  on  the  nature 
of  the  groups  intended  to  be  reached  by 
these  notices.  Comments  are  also  wel¬ 
come  concerning  the  possible  burdens 
that  would  result  from  this  requirement 
and  concerning  methods  of  reducing 
them. 

The  Department  has  also  added  at 
S  84.52(a)  (5)  a  provision  requiring  state 
agencies  which  provide  health  services  to 
medically  underserved  areas  to  ensure 
that  qualified  handicapped  persons  are 
not  denied  such  services  because  of 
handicap. 

Under  §  84.54,  a  recipient  that  operates 
or  supervises  a  residential  or  day-care 
program  or  activity  for  persons  who  are 
institutionalized  because  of  handicap 
must  ensure  that  any  such  persons  who 
are  qualified  for  educational  services  are 
provided  with  a  suitable  education  in 
accordance  with  the  reqirements  of 
Subpart  D. 

While  there  were  several  comments 
on  the  lack  of  specificity  in  Subpart  F, 
few  of  these  comments  offered  concrete 
suggestions  or  additions.  The  Secretary, 
therefore,  seeks  comments  or  suggestions 
on  how  this  Subpart  can  be  made  more 
specific. 

Invitation  To  Comment 

Persons  who  wish  to  submit  comments 
concerning  this  regulation  should  write 
to  the  Director,  Office  for  Civil  Rights, 
Department  of  Health,  Education,  and 
Welfare,  P.O.  Box  1909,  Washington, 
D.C.  20013.  In  order  to  insure  full  con¬ 
sideration,  comments  should  be  sub¬ 


mitted  on  or  before  September  14,  1976. 
Comments  received  after  that  date  will 
be  considered,  if  feasible,  before  the 
regulation  is  prepared  in  final  form. 

Comments  received  in  response  to  this 
notice  will  be  available  for  public  in¬ 
spection  in  Room  5400,  330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201, 
between  9:00  a.m.  and  5:30  p.m.,  Mon¬ 
day  through  Friday,  except  on  Federal 
holidays,  until  the  regulation  is  published 
in  final  form.  Copies  of  representative 
comments  received  by  the  Director  will 
also  be  made  available  for  public  inspec¬ 
tion  in  the  office  of  each  Regional  Direc¬ 
tor  of  the  Office  for  Civil  Rights  during 
normal  business  hours. 

The  Regional  Directors  and  their  of¬ 
fices  are  located  as  follows: 

Region  I,  Mr.  John  O.  Bynoe,  RKO  General 
Building,  6th  Floor,  Bulflnch  Place,  Boston, 
Massachusetts  02114. 

Region  n,  Ms.  Barbara  Walker  (Acting), 
26  Federal  Plaza,  Rm.  3908,  New  York,  New 
York  10007. 

Region  in,  Mr.  Dewey  Dodds,  Gateway 
Building,  3535  Market  Street,  Philadelphia, 
Pennsylvania  19101. 

Region  IV,  Mr.  William  Thomas,  50  Seventh 
Street,  NE.,  Rm.  404,  Atlanta,  Georgia  30323. 

Region  V,  Mr.  Kenneth  A.  Mines,  309  W. 
Jackson  Blvd.,  10th  Floor,  Chicago,  Illinois 
60606. 

Region  VI,  Ms.  Dorothy  D.  Stuck,  1114 
Commerce  Street,  Dallas,  Texas  76202. 

Region  VII,  Mr.  Taylor  D.  August,  12  Grand 
Building,  12th  and  Grand  Avenue.  Kansas 
City,  Missouri  64106. 

Region  VIII,  Mr.  David  E.  Florence,  Fed¬ 
eral  Building,  Rm.  11037,  1961  Stout  Street, 
Denver,  Colorado  80202. 

Region  IX,  Mr.  Floyd  Pierce,  760  Market 
Street,  Rm.  700,  San  Francisco,  California 
04102. 

Region  X,  Ms.  Marlalna  Klner,  6101  Arcade 
Plaza  Bldg.,  1321  Second  Avenue,  Seattle. 
Washington  68101. 

This  Part  84  is  proposed  under  the  au¬ 
thority  of  section  504  of  the  Rehabilita¬ 
tion  Act  of  1973,  29  U.S.C.  794,  and  of 
section  111(a)  of  the  Rehabilitation  Act 
Amendments  of  1974,  29  U.S.C.  706. 

It  is  hereby  certified  that  the  economic 
and  inflationary  impacts  of  this  proposed 
regulation  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  A-107. 
Accordingly,  the  Department  has  avail¬ 
able  on  request  an  inflationary  impact 
statement  which  presents  estimates  of 
the  regulation’s  economic  costs  and  bene¬ 
fits. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  add  Part  84  to  Title  45  of 
the  Code  of  Federal  Regulations  to  read 
as  set  forth  below. 

Dated:  July  13, 1976. 

Marjorie  Lynch, 

Acting  Secretary,  Department  of 
Health,  Education,  and  Welfare. 


PART  84— NONDISCRIMINATION  ON  THE 
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Subpart  B — Employment  Practices 

84.11  Discrimination  prohibited. 

84.12  Reasonable  accommodation. 
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84.14  Preemployment  Inquiries. 
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84.24-84.30  [Reserved] 

Subpart  D — Preschool,  Elementary  and 
Secondary  Education 

84.31  Application  of  this  subpart. 

84.32  Preschool  and  adult  education  pro¬ 

grams 

84.33  Location  and  notification. 

84.34  Free  education. 

84.35  Most  normal  setting  feasible. 

84.36  Suitable  education. 

84.37  Nonacademic  services. 

84.38  Comparable  faculties. 

84.39-84.40  [Reserved] 

Subpart  E — Post  secondary  Education 

84.41  Application  of  this  subpart. 

84.42  Admissions  and  recruitment. 

84.43  Treatment  of  students;  general. 

84.44  Academic  adjustments. 

84.45  Housing. 

84.46  Health  and  Insurance. 

84.47  Financial  and  employment  assistance 

to  students. 

84.48  Other  prohibited  discrimination. 
84.49-84.50  [Reserved] 

Subpart  F — Health,  Welfare,  and  Social  Services 

84.51  Application  of  this  subpart. 

84.52  Health  services. 

84.53  Welfare  and  other  social  services. 

84.54  Education  of  Institutionalized  per¬ 

sons. 
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Authority  :  Sec.  504,  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  87  Stat.  394  (29  U.S.C. 
794);  sec.  111(a),  Rehabilitation  Act  Amend¬ 
ments  of  1974,  Pub.  L.  63-516,  88  Stat.  1619 
(29  U.S.C.  706). 

Subpart  A — General  Provisions 

§  84.1  Purpose. 

The  purpose  of  this  part  is  to  effec¬ 
tuate  section  504  of  the  Rehabilitation 
Act  of  1973,  which  is  designed  to  elim¬ 
inate  discrimination  on  the  basis  of 
handicap  in  any  program  or  activity  re¬ 
ceiving  Federal  financial  assistance. 

§  84.2  Application. 

This  part  applies  to  each  recipient  of 
Federal  financial  assistance  from  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  and  to  each  program  or  activity 
that  receives  or  benefits  from  such  assist¬ 
ance. 
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§  84.3  Definitions. 

As  used  in  this  part,  the  term: 

(a)  “The  Act”  means  the  Rehabilita¬ 
tion  Act  of  1973,  Pub.  L.  93-112,  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516. 

(b)  “Section  504”  means  section  504 
of  the  Act. 

(c)  “Department”  means  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare. 

(d)  “Secretary”  means  the  Secretary 
of  Health.  Education,  and  Welfare. 

(e)  “Director”  means  the  Director  of 
the  Office  for  Civil  Rights  of  the  Depart¬ 
ment. 

(f)  “Recipient”  means  any  State  or 

political  subdivision  thereof,  any  instru¬ 
mentality  of  a  State  or  political  subdi¬ 
vision  thereof,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient, 
including  any  successor,  assignee,  or 
transferee  of  a  recipient,  but.  excluding 
the  ultimate  beneficiary  of  the  assist¬ 
ance.  * 

(g)  “Applicant  for  assistance”  means 
one  who  submits  an  application,  request, 
or  plan  required  to  be  approved  by  a  De¬ 
partment  official  or  by  a  recipient  as  a 
condition  to  becoming  a  recipient. 

(h)  “Federal  financial  assistance” 
means  any  grant,  loan,  contract,  or  any 
other  arrangement,  except  contracts  of 
insurance  or  guaranty,  by  which  the  De¬ 
partment  provides  or  otherwise  makes 
available  assistance  in  the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Property  (both  real  and  personal) 
or  any  interest  therein  or  use  thereof, 
including: 

(I)  Transfers  or  leases  of  such  prop¬ 
erty  for  less  than  fair  market  value  or 
for  reduced  consideration;  and 

(II)  Proceeds  from  a  subsequent  trans¬ 
fer  or  lease  of  such  property  if  the  Fed¬ 
eral  share  of  its  fair  market  value  is  not 
returned  to  the  Federal  government. 

(1)  “Facility”  means  all  or  any  por¬ 
tion  of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  or  other  real 
or  personal  property  or  interests  therein. 

(j)  “Handicapped  person.”  (1)  “Hand¬ 
icapped  person”  means  any  person  who 

(i)  has  a  physical  or  mental  impair¬ 
ment  which  substantially  limits  one  or 
more  major  life  activities,  (11)  has  a 
record  of  such  an  impairment,  or  (ill)  is 
regarded  as  having  such  an  impairment. 

(2)  As  used  in  paragraph  (j)(l)  of 
this  section,  the  term: 

(i)  “Physical  or  mental  impairment” 
means  (A)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more 
of  the  following  body  systems:  neuro¬ 
logical;  musculoskeletal;  special  sense 
organs;  respiratory,  including  speech 
organs;  cardiovascular;  reproductive; 
digestive;  genlto-urinary;  hemic  and 
lymphatic;  skin;  and  endocrine;  (B) 
any  mental  or  psychological  disorder, 
such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness, 
and  specific  learning  disabilities;  and 
(C)  any  medically  recognizable  disorder 


or  condition  that  has  not  been  definitely 
characterized  as  physical,  rather  than 
mental,  or  as  mental,  rather  than  phys¬ 
ical,  or  that  is  characterized  as  both 
physical  and  mental. 

(ii)  “Major  life  activities”  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking,  see¬ 
ing,  hearing,  speaking,  breathing,  learn¬ 
ing,  and  working. 

Oil)  “Record”  means  any  documenta¬ 
tion  of  a  history  of  a  mental  or  physical 
impairment  which  substantially  limits 
one  or  more  major  life  activities,  whether 
or  not  that  documentation  is  accurate  or 
appropriate. 

(3)  As  used  in  paragraph  (j)(l)  of 
this  section,  the  phrase  “is  regarded  as 
having  an  impairment”  means  (1)  has  a 
physical  or  mental  impairment  which 
does  not  substantially  limit  major  life 
activities  but  which  is  treated  by  a  re¬ 
cipient  (or  other  person  or  entity  acting 
for  or  in  cooperation  with  the  recipient) 
as  constituting  such  a  limitation,  (11) 
has  a  physical  or  mental  Impairment 
which  substantially  limits  major  life  ac¬ 
tivities  only  as  a  result  of  the  attitudes 
of  others  toward  such  impairment,  or 
(ill)  has  none  of  the  impairments  de¬ 
fined  in  paragraph  (j)  (2)  (i)  of  this  sec¬ 
tion  but  is  treated  by  a  recipient  (or 
other  person  or  entity  acting  for  or  in 
cooperation  with  the  recipent)  as  hav¬ 
ing  such  an  impairment. 

(k)  “Qualified  handicapped  person” 
means: 

(l)  With  respect  to  employment,  a 
handicapped  person  who,  with  reason¬ 
able  accommodation,  can  perform  the 
essential  functions  of  the  job  in  ques¬ 
tion; 

(2)  With  respect  to  postsecondary  and 
vocational  education  services,  a  handi¬ 
capped  person  who  meets  the  academic 
or  technical  standards  requisite  to  ad¬ 
mission  or  participation  in  the  recipi¬ 
ent’s  education  program  or  activity; 

(3)  With  respect  to  public  preschool, 
elementary,  secondary,  or  adult  educa¬ 
tional  services,  a  handicapped  person  (i) 
of  any  age  during  which  nonhandicapped 
persons  are  provided  such  services,  (ii) 
of  any  age  during  which  it  is  mandatory 
under  State  law  to  provide  such  services 
to  handicapped  persons,  or  (ill)  to  whom 
a  State  is  required  to  provide  a  free  ap¬ 
propriate  public  education  under  section 
612  of  the  Education  of  the  Handicapped 
Act,  20  U.S.C.  1412,  as  amended  by  sec¬ 
tion  5(a)  of  Pub.  L.  94-142;  and 

(4)  With  respect  to  other  services,  a 
handicapped  person  who  meets  the  es- 
entlal  eligibility  requirements  for  the  re¬ 
ceipt  of  such  services. 

(l)  “Handicap”  means  any  condition 
or  characteristic  which  renders  a  person 
a  handicapped  person  as  defined  in  para¬ 
graph  (j)  of  this  section. 

(m)  “Student”  means  a  person  who 
has  gained  admission  to  an  education 
program  or  activity. 

§  84.4  Discrimination  prohibited. 

(a)  General.  No  qualified  handi¬ 
capped  person  shall,  on  the  basis  of  han¬ 
dicap,  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  otherwise  be 


subjected  to  discrimination  under  any 
program  or  activity  which  receives  or 
benefits  from  Federal  financial  assist¬ 
ance,  except  as  provided  in  S§  84.22  and 
84.37. 

(b)  Discriminatory  actions  prohibited. 
(1)  A  recipient,  in  providing  any  aid, 
benefit,  or  service,  may  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments,  on  the  basis  of  handicap: 

(1)  Deny  a  qualified  handicapped  per¬ 
son  the  opportunity  to  participate  in  or 
benefit  from  the  aid,  benefit,  or  service 
or  afford  him  or  her  an  opportunity  to  do 
so  which  is  not  equal  to  that  afforded 
others; 

(ii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
which  is  not  as  effective  as  that  provided 
to  others; 

(ill)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped  person 
by  providing  assistance  to  any  agency, 
organization,  or  person  which  discrimi¬ 
nates  on  the  basis  of  handicap  in  provid¬ 
ing  any  aid,  benefit,  or  service  to  bene¬ 
ficiaries  of  the  recipient's  program;  or 

(iv)  Otherwise  limit  a  qualified  handi¬ 
capped  person  in  the  enjoyment  of  any 
right,  privilege,  advantage,  or  opportun¬ 
ity  enjoyed  by  others  receiving  an  aid, 
benefit,  or  service. 

(2)  A  recipient  may  not  provide  differ¬ 
ent  or  separate  aid,  benefits  or  services 
to  handicapped  persons  unless  such  ac¬ 
tion  is  necessary  to  provide  qualified 
handicapped  persons  with  aid,  benefits, 
or  services  which  are  as  effective  as  those 
provided  to  others.  For  purposes  of  this 
paragraph,  aids,  benefits,  and  services, 
to  be  equally  effective,  are  not  required 
to  produce  the  identical  result  or  level  of 
achievement  for  handicapped  and  non¬ 
handicapped  persons,  but  must  afford 
handicapped  persons  equal  opportunity 
to  obtain  the  same  result  or  to  reach  the 
same  level  of  achievement,  taking  into 
account  the  nature  of  a  particular  per¬ 
son’s  handicap. 

(3)  In  determining  the  types  of  aid, 
benefits,  services,  or  facilities  which  will 
be  provided,  the  class  of  persons  to  whom 
or  the  situation  in  which  aid,  benefits, 
services,  or  facilities  will  be  provided,  or 
the  class  of  persons  to  be  afforded  an  op¬ 
portunity  to  participate  in  any  program 
or  activity,  a  recipient  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  utilize  criteria  or  methods  of  ad¬ 
ministration  (i)  which  have  the  effect  of 
subjecting  qualified  handicapped  persons 
to  discrimination  on  the  basis  of  handi¬ 
cap,  (ii)  which  have  the  purpose  or  ef¬ 
fect  of  defeating  or  substantially  im¬ 
pairing  accomplishment  of  the  objectives 
of  the  recipient’s  program  with  respect  to 
handicapped  persons,  or  (ill)  which  per¬ 
petuate  the  discrimination  of  another 
recipient  if  both  recipients  are  subject 
to  common  administrative  control  or  are 
agencies  of  the  same  State. 

(4)  In  determining  the  site  or  location 
of  a  facility,  an  applicant  for  assistance 
or  a  recipient  may  not  make  selections 
(i)  which  have  the  effect  of  excluding 
handicapped  persons  from,  denying  them 
the  benefits  of,  or  otherwise  subjecting 
them  to  discrimination  under  any  pro- 
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gram  or  activity  which  receives  or  bene¬ 
fits  from  Federal  financial  assistance  or 
(ii)  which  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
program  or  activity  with  respect  to  hand¬ 
icapped  persons. 

(5)  As  used  in  this  section,  the  aid, 
benefit,  or  service  provided  under  a  pro¬ 
gram  or  activity  receiving  or  benefiting 
from  Federal  financial  assistance  shall 
include  any  aid,  benefit,  or  service  pro¬ 
vided  in  or  through  a  facility  which  has 
been  constructed,  expanded,  altered,  or 
acquired,  in  whole  or  in  part,  with  Fed¬ 
eral  financial  assistance. 

(c)  Programs  limited  by  Federal  law. 
The  exclusion  of  nonhandicapped  per¬ 
sons  from  the  benefits  of  a  program  lim¬ 
ited  by  Federal  law  to  handicapped  per¬ 
sons  or  the  exclusion  of  a  specific  class 
of  handicapped  persons  from  a  program 
limited  by  Federal  law  to  a  different  class 
of  handicapped  persons  is  not  prohibited 
by  this  part. 

§  84.5  Remedial  action,  affirmative  ac¬ 
tion,  and  self-evaluation. 

(a)  Remedial  action.  (1)  If  the  Direc¬ 
tor  finds  that  a  recipient  has  discrimi¬ 
nated  against  persons  on  the  basis  of 
handicap  in  violation  of  this  part,  the 
recipient  shall  take  such  remedial  action 
as  the  Director  deems  necessary  to  over¬ 
come  the  effects  of  the  discrimination. 

(2)  Where  a  recipient  is  found  to  have 
discriminated  against  persons  on  the 
basis  of  handicap  in  violation  of  this  part 
and  where  another  recipient  exercises 
control  over  the  recipient  which  has  so 
discriminated,  the  Director,  where  ap¬ 
propriate,  may  require  either  or  both  re¬ 
cipients  to  take  remedial  action. 

(3)  The  Director  may,  where  neces¬ 
sary  to  overcome  the  effects  of  discrimi¬ 
nation  in  violation  of  this  part,  require  a 
recipient  to  take  remedial  action  with 
respect  to  handicapped  persons  who  are 
no  longer  participants  in  the  recipient’s 
program  but  who  were  participants  in 
the  program  when  such  discrimination 
occurred. 

(b)  Affirmative  action.  In  the  absence 
of  a  finding  of  discrimination  in  viola¬ 
tion  of  this  part,  a  recipient  may  take 
steps,  in  addition  to  any  action  which  is 
required  by  this  part,  to  overcome  the 
effects  of  conditions  which  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  by  qualified  handi¬ 
capped  persons. 

(c)  Self-evaluation.  (1)  A  recipient 
shall,  within  one  year  of  the  effective 
date  of  this  part: 

(i)  Evaluate,  with  the  assistance  of 
interested  persons,  including  handi¬ 
capped  persons,  its  current  policies  and 
practices  and  the  effects  thereof,  in 
terms  of  the  requirements  of  this  part; 

(ii)  Modify  any  of  these  policies  and 
practices  which  do  not  or  may  not  meet 
the  requirements  of  this  part;  and 

(ill)  Take  appropriate  remedial  steps 
to  eliminate  the  effects  of  any  discrimi¬ 
nation  which  resulted  or  may  have  re¬ 
sulted  from  adherence  to  these  policies 
and  practices. 


(2)  For  at  least  three  years  following 
completion  of  the  evaluation  required 
under  paragraph  (c)(1)  of  this  section, 
recipients  shall  maintain  on  file  and 
provide  to  the  Director  upon  request  a 
description  of  any  modifications  mads 
pursuant  to  paragraph  (c)(1)  (ii)  of  this 
section  and  of  any  remedial  steps  taken 
pursuant  to  paragraph  (c)(1)  (iii)  of  this 
section. 

§  84.6  Assurances  required. 

An  applicant  for  Federal  financial  as¬ 
sistance  for  a  program  or  activity  to 
which  this  part  applies  shall  submit  an 
assurance,  on  a  form  specified  by  the 
Director,  that  the  program  will  be  oper¬ 
ated  in  compliance  with  this  part.  An  ap¬ 
plicant  may  incorporate  these  assurances 
by  reference  in  subsequent  applications 
to  the  Department. 

§  84.7  Duration  of  obligation  and  cove¬ 
nants. 

(a)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance  ex¬ 
tended  to  provide  real  property  or  struc¬ 
tures  thereon,  the  assurance  shall  obli¬ 
gate  the  recipient  or,  in  the  case  of  a  sub¬ 
sequent  transier,  the  transferee,  for  the 
period  during  which  the  real  property  or 
structures  are  used  for  the  purpose  for 
which  Federal  financial  assistance  is  ex¬ 
tended  or  for  another  purpose  involving 
the  provision  of  similar  services  or  bene¬ 
fits. 

(2)  In  the  case  of  Federal  financial  as¬ 
sistance  extended  to  provide  personal 
property,  the  assurance  shall  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property. 

(3)  In  all  other  cases  the  assurance 
shall  obligate  the  recipient  for  the  period 
during  which  Federal  financial  assistance 
is  extended. 

(b)  Covenants.  (1)  Where  Federal  fi¬ 
nancial  assistance  is  provided  in  the  form 
of  real  property  or  interest  therein  from 
the  Federal  Government,  the  instrument 
effecting  or  recording  this  transfer  shall 
contain  a  covenant  running  with  the 
land  to  assure  nondiscrimination  for  the 
period  during  which  the  real  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  serivces  or  benefits. 

(2)  Where  no  transfer  of  property  is 
involved  but  property  is  purchased  or  im¬ 
proved  with  Federal  financial  assistance, 
the  recipient  shall  agree  to  include  the 
covenant  described  in  paragraph  (b)(2) 
of  this  section  in  the  instrument  effect¬ 
ing  or  recording  any  subsequent  transfer 
of  the  property. 

(3)  Where  Federal  financial  assistance 
is  provided  in  the  form  of  real  property 
or  interest  therein  from  the  Federal  Gov¬ 
ernment,  the  covenant  shall  also  include 
a  condition  coupled  with  a  right  to  be 
reserved  by  the  Department  to  revert 
title  to  the  property  in  the  event  of  a 
breach  of  the  covenant.  If  a  transferee 
of  real  property  proposes  to  mortgage  or 
otherwise  encumber  the  real  property  as 
security  for  financial  construction  of  new, 


or  improvement  of  existing,  facilities  on 
the  property  for  the  purposes  for  which 
the  property  was  transferred,  the  Direc¬ 
tor  may,  upon  request  of  the  transferee 
and  if  necessary  to  accomplish  such  fi¬ 
nancing  and  upon  such  conditions  as 
or  she  deems  appropriate,  agree  to  for¬ 
bear  the  exercise  of  such  right  to  revert 
title  for  so  long  as  the  lien  of  such  mort¬ 
gage  or  other  encumbrance  remains 
effective. 

§  84.8  Designation  of  responsible  em¬ 
ployee  and  adoption  of  grievance  pro¬ 
cedures. 

(a)  Desgination  of  responsible  em¬ 
ployee.  A  recipient  that  employes  fifteen 
or  more  persons  shall  designate  at  least 
one  person  to  coordinate  its  efforts  to 
comply  with  and  carry  out  its  responsi¬ 
bilities  under  this  part. 

(b)  Adoption  of  grievance  procedures. 
A  recipient  that  employs  fifteen  or  more 
persons  shall  adopt  and  publish  in  an 
effective  manner,  grievance  procedures 
providing  for  prompt  and  equitable  res¬ 
olution  of  complaints  alleging  any  action 
prohibited  by  this  part. 

§  84.9  Dissemination  of  policy. 

(a)  Notification  of  policy.  (1)A  recip¬ 
ient  that  employs  fifteen  or  more  persons 
shall  implement  specific  and  continuing 
steps  to  notify  all  participants,  benefi¬ 
ciaries,  applicants,  employees,  other  in¬ 
terested  persons,  and  all  unions  or  pro¬ 
fessional  organizations  holding  collective 
bargaining  or  professional  agreements 
with  the  recipient  that  it  does  not  dis¬ 
criminate  on  the  basis  of  handicap  in 
the  programs  which  it  operates  and  that 
it  is  required  by  section  504  and  this  part 
not  to  discriminate  in  such  manner.  The 
notification  shall  contain  such  informa¬ 
tion  and  make  use  of  such  modes  of  com¬ 
munication  as  is  necessary  to  apprise 
handicapped  persons  of  the  protections 
against  discrimination  assured  them  by 
section  504  and  this  part.  It  shall,  where 
appropriate,  state  that  the  requirement 
not  to  discriminate  in  programs  extends 
to  admission  or  access  thereto  and  to 
treatment  and  employment  therein  and 
shall  also  state  that  inquiries  concerning 
the  application  of  section  504  and  this 
part  to  the  recipient  may  be  referred  to 
a  person  designated  by  the  recipient  or 
by  the  Director. 

(2)  A  recipient  shall  make  the  initial 
notification  required  by  paragraph  (a) 
(1)  of  this  section  within  90  davs  of  the 
effective  date  of  this  part.  Notification 
shall  include  publication  in  local  news¬ 
papers  and  in  newspapers  and  magazines 
operated  bv  or  on  behalf  of  the  recipient. 

(b)  Publications.  (1)  A  recipient  that 
employs  fifteen  or  more  persons  shall  in¬ 
clude  a  statement  of  the  policy  described 
in  paragraph  (a)  of  this  section  in  a 
prominent  place  in  those  publications 
containing  general  information  which  it 
makes  available  to  a  participant,  benefi¬ 
ciary,  applicant,  employee,  or  other  in¬ 
terested  person. 

(2)  A  recipient  may  not  use  or  distrib¬ 
ute  a  publication  of  the  type  described 
in  paragraph  (b)(1)  of  this  section 
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which  indicates,  by  text  or  illustration, 
that  the  recipient  treats  participants, 
beneficiaries,  applicants,  or  employees  in 
a  manner  prohibited  by  section  504  and 
this  part. 

§  84.10  Effect  of  State  or  local  law  or 
other  requirements  and  effect  of  em¬ 
ployment  opportunities. 

(a)  The  obligation  to  comply  with  this 
part  is  not  obviated  or  alleviated  by  the 
existence  of  any  State  or  local  law  or 
other  requirement  which,  on  the  basis  of 
handicap,  imposes  prohibitions  or  limits 
upon  the  eligibility  of  qualified  handi¬ 
capped  persons  to  receive  services  or  to 
practice  any  occupation  or  profession. 

(b)  The  obligaton  to  comply  with 
this  part  is  not  obviated  or  alleviated  be¬ 
cause  employment  opportunities  in  any 
occupation  or  profession  are  or  may  be 
more  limited  for  handicapped  persons 
than  for  nonhandicapped  persons. 

Subpart  B — Employment  Practices 
§  84.11  Discrimination  prohibited. 

(a)  General.  (1)  No  qualified  handi¬ 
capped  person  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimina¬ 
tion  in  employment,  or  in  the  recruit¬ 
ment,  consideration  or  selection  there¬ 
for,  under  any  programs  or  activity  to 
which  this  part  applies. 

(2)  A  recipient  shall  make  all  deci¬ 
sions  concerning  employment  under  any 
program  or  activity  to  which  this  part 
applies  in  a  manner  which  ensures  that 
discrimination  on  the  basis  of  handicap 
does  not  occur  and  may  not  segregate  or 
classify  applicants  or  employes  in  any 
way  which  could  adversely  affect  an  ap¬ 
plicant’s  or  employee’s  opportunities  or 
statuts  because  of  handicap. 

(3)  A  recipient  may  not  participate 
in  a  contractual  or  other  relationship 
which  has  the  effect  of  subjecting  quali¬ 
fied  handicapped  applicants  or  employees 
to  discrimination  prohibited  by  this  sub¬ 
part.  The  relationship  referred  to  in  this 
subparagraph  include  relationships  with 
employment  and  referral  agencies,  with 
labor  unions,  with  organizations  provid¬ 
ing  or  administering  fringe  benefits  to 
employees  of  the  recipient,  and  with  or¬ 
ganizations  providing  training  and  ap¬ 
prenticeship  prrograms. 

(b)  Specific  activities.  The  provisions 
of  this  subpart  apply  to: 

(1)  Recruitment,  advertising,  and  the 
processing  of  applications  for  employ¬ 
ment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer,  lay¬ 
off,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compen¬ 
sation; 

(4)  Job  assignments,  job  classifica¬ 
tions,  organizational  structure,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(5)  Departure  and  return  from  leaves 
of  absence,  sick  leave,  or  any  other  leave; 

(6)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not  admin¬ 
istered  by  the  recipient; 


(7)  Selection  and  financial  support  for 
training,  including  apprenticeship,  pro¬ 
fessional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer  sponsored  activities,  in¬ 
cluding  social  or  recreational  programs; 
and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment. 

(c)  A  recipient  shall  comply  with  this 
subpart  regardless  of  the  terms  of  any 
collective  bargaining  agreement  to  which 
it  is  a  party. 

§  84.12  Reasonable  accommodation. 

(a)  A  recipient  shall  make  reasonable 
accommodation  to  the  known  physical  or 
mental  limitations  of  a  handicapped  ap¬ 
plicant  or  employee  unless  the  recipient 
can  demonstrate  that  the  accommoda¬ 
tion  would  impose  an  undue  hardship  on 
the  operation  of  its  program. 

(b)  Reasonable  accommodation  in¬ 
cludes  (1)  making  facilities  used  by  em¬ 
ployees  readily  accessible  to  and  usable 
by  handicapped  persons  and  (2)  job  re¬ 
structuring,  part-time  or  modified  work 
schedules,  acquisition  or  modification  of 
equipment  or  devices,  and  other  similar 
actions. 

(c)  In  determining  pursuant  to  para¬ 
graph  (a)  of  this  section  whether  an  ac¬ 
commodation  would  impose  an  undue 
hardship  on  the  operation  of  a  recipient’s 
program,  factors  to  be  considered 
include: 

(1)  The  overall  size  of  the  recipient’s 
program  with  respect  to  number  of  em¬ 
ployees,  number  and  -type  of  facilities, 
and  size  of  budget; 

(2)  The  type  of  the  recipient’s  opera¬ 
tion,  including  the  composition  and 
structure  of  the  recipient’s  workforce; 
and 

(3)  The  nature  and  cost  of  the  accom¬ 
modation  needed. 

(d)  A  recipient  may  not  deny  any  em¬ 
ployment  opportunity  to  a  qualified  han¬ 
dicapped  employee  or  applicant  or  de¬ 
termine  a  handicapped  employee  or  ap¬ 
plicant  to  be  unqualified  if  the  basis  for 
the  denial  or  determination  is  the  ne¬ 
cessity  for  reasonable  accommodation  to 
the  physical  or  mental  limitations  of  the 
employee  or  applicant  as  required  in  this 
section. 

§  84.13  Employment  criteria. 

(a)  A  recipient  may  not  make  use  of 
any  test  or  criterion  which  has  a  dispro¬ 
portionate,  adverse  effect  on  the  employ¬ 
ment  opportunities  of  handicapped  per¬ 
sons  or  any  class  of  handicapped  persons 
unless  (1)  the  test  or  criterion,  as  used 
by  the  recipient,  has  been  validated  as  a 
predictor  of  performance  for  the  position 
in  question  and  (2)  alternative  tests  or 
criteria  for  such  purpose  which  have  a 
less  disproportionate,  adverse  effect  are 
shown  to  be  unavailable. 

(b)  A  recipient  shall  select  and  admin¬ 
ister  tests  concerning  employment  in 
such  manner  as  is  necessary  to  ensure 
that,  when  administered  to  an  applicant 
or  employee  who  has  a  handicap  which 
impairs  sensory,  manual,  or  speaking 


skills,  the  test  results  accurately  reflect 
the  applicant’s  or  employee’s  job  skills, 
aptitude,  or  whatever  other  factor  the 
test  purports  to  measure,  rather  than  re¬ 
flecting  the  applicant's  or  employee’s 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  such  skills  are  the 
factors  which  the  test  purports  to 
measure) . 

§  84.14  Preemployment  inquiries. 

(a)  A  recipient  may  not  make  preem¬ 
ployment  inquiry  of  an  applicant  as  to 
whether  the  applicant  is  a  handicapped 
person  or  as  to  the  nature  or  severity  of  a 
handicap  in  a  manner  which  results  in 
discrimination  prohibited  by  this  sub¬ 
part. 

(b)  Preemployment  inquiries  shall  be 
limited  to  those  necessary  to  determine 
whether  the  person  has  a  handicap 
which  would  constitute  a  hazard  to  that 
person  or  to  other  employees  or  which 
would  require  accommodation  under  sec¬ 
tion  84.12. 

(c)  Preemployment  inquiries  shall  be 
accompanied  by  a  statement  that  the 
recipient  is  subject  to  this  subpart  and 
assuring  that  information  obtained  from 
the  inquiries  will  not  be  used  in  a  manner 
which  would  result  in  discrimination 
prohibited  by  this  subpart. 

(d)  Information  obtained  in  accord¬ 
ance  with  this  section  as  to  the  medical 
condition  or  history  of  the  applicant  shall 
be  collected  only  through  use  of  separate 
forms  which  shall  be  accorded  con¬ 
fidentiality  as  medical  records.  Super¬ 
visors  may,  however,  be  given  informa¬ 
tion  and  instructions  necessary  to  the 
person’s  health  and  safety  and  may  be 
informed  of  work  restrictions  and  neces¬ 
sary  accommodations. 

§  84.15  Recruitment. 

A  recipient  may  not  discriminate  on 
the  basis  of  handicap  in  the  recruitment 
and  hiring  of  employees.  A  recipient 
found  to  be  in  violation  of  this  paragraph 
shall  specifically  recruit  handicapped 
persons  of  the  type  discriminated  against 
so  as  to  overcome  the  effects  of  the  dis¬ 
crimination. 

§  84.16  Compensation. 

A  recipient  may  not  adopt  or  apply 
any  policy  or  practice  which,  on  the  basis 
of  handicap,  result  in  the  payment  of 
wages  or  other  compensation  to  handi¬ 
capped  employees  at  a  rate  less  than  that 
paid  to  nonhandicapped  employees  for 
similar  work  on  jobs  whose  performance 
requires  similar  skill  and  responsibility. 

§  84.17  Job  classification  and  structure. 

A  receipient  may  not: 

(a)  Classify  a  job  as  being  for  handi¬ 
capped  or  nonhandicapped  persons; 

(b)  Maintain  or  establish,  on  the  basis 
of  handicap,  separate  lines  of  progres¬ 
sion,  seniority  lists,  career  ladders,  or 
tenure  systems  based  on  handicap;  or 

(c)  Maintain  or  establish,  on  the  basis 
of  handicap,  lines  of  progression,  senior¬ 
ity  systems,  career  ladders,  or  tenure  sys¬ 
tems  for  similar  jobs,  position  descrip¬ 
tions,  or  job  requirements,  unless  it  can 
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be  shown  that  the  particular  handicap 
necessitates  such  differentiation. 

§  84.18  Fringe  benefits. 

(a)  In  making  fringe  benefits  available 
to  employees,  a  recipient  may  not: 

(1)  Administer,  operate,  offer,  or  par¬ 
ticipate  in  a  fringe  benefit  plan  which 
does  not  provide  for  equal  benefits  to 
handicapped  and  nonhandicapped  per¬ 
sons  and  equal  contributions  to  the  plan 
by  handicapped  and  nonhandicapped 
persons  unless  any  difference  in  benefits 
or  contributions  is  justified  by  verifiable 
actuarial  figures  and  an  actual,  substan¬ 
tial  increase  in  cost  to  the  recipient:  or 

(2)  Otherwise  discriminate  on  the 
basis  of  handicap. 

(b)  Fringe  benefits  include  any  medi¬ 
cal,  hospital,  disability,  accident,  life  in¬ 
surance,  or  retirement  benefit,  service, 
policy,  or  plan,  any  profit  sharing  or 
bonus  plan,  leave,  or  any  similar  employ¬ 
ment  benefit  or  service. 

Subpart  C — Program  Accessibility 
§  84.21  Discrimination  prohibited. 

No  qualified  handicapped  person  shall, 
because  a  recipient’s  facilities  are  inac¬ 
cessible  to  or  unusable  by  handicapped 
persons,  be  denied  the  benefit  of,  be  ex¬ 
cluded  from  participation  in,  or  other¬ 
wise  be  subjected  to  discrimination 
under  any  program  or  activity  to  which 
this  part  applies. 

§  84.22  Existing  facilities. 

(a)  Program  accessibility.  A  recipient 
•shall,  through  the  elimination  of  physi¬ 
cal  obstacles  or  through  other  methods, 
operate  each  program  or  activity  to 
which  this  part  applies  so  that  the  pro¬ 
gram  or  activity,  when  viewed  in  its  en¬ 
tirety,  is  readily  accessible  to  handi¬ 
capped  persons.  This  paragraph  shall  not 
necessarily  be  interpreted  to  require  a 
recipient  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
handicapped  persons. 

(b)  Methods.  In  order  to  comply  with 
paragraph  (a)  of  this  section,  a  recipient 
may  employ  such  means  as  alteration  of 
existing  facilities,  construction  of  new 
facilities,  redesign  of  equipment,  reas¬ 
signment  of  classes  to  accessible  build¬ 
ings,  assignment  of  aides  to  employees  or 
beneficiaries,  home  visits  by  health  and 
welfare  agencies  and  providers,  or  any 
other  methods  which  result  in  making 
its  program  or  activity  accessible  to 
handicapped  persons. 

(c)  Time  period.  A  recipient  shall 
achieve  program  accessibility  as  expedi¬ 
tiously  as  possible  but  in  no  event  later 
than  three  years  from  the  effective  date 
of  this  part. 

(d)  Transition  plan.  A  recipient  which 
is  not  in  compliance  with  paragraph  (a) 
of  this  section  on  the  effective  date  of 
this  part  shall  develop,  within  six  months 
of  such  date,  a  transition  plan  to  achieve 
program  accessibility.  The  transition 
plan  shall,  at  a  minimum: 

(1)  Identify  physical  obstacles  in  the 
recipient’s  facilities  which  limit  the  ac¬ 
cessibility  of  its  program  or  activity  to 
handicapped  persons: 


(2)  Establish  priorities  for  achieving 
program  accessibility  on  the  basis  of 
those  activities  which  are  most  essential 
to  beneficiaries  of  the  recipient’s  pro¬ 
gram; 

(3)  Describe  in  detail  the  methods 
which  will  be  used  to  make  the  recipient’s 
program  accessible; 

(4)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  program  ac¬ 
cessibility  and,  if  the  time  period  of  the 
transition  plan  is  longer  than  one  year, 
identify  steps  which  will  be  taken  during 
each  year  of  the  transition  period  in  ac¬ 
cordance  with  the  priorities  established 
under  paragraph  (d)  (2)  of  this  section; 

(5)  Indicate,  the  person  responsible  for 
implementation  of  the  plan;  and 

(6)  Provide  an  opportunity  for  the  in¬ 
volvement  of  interested  persons,  includ¬ 
ing  handicapped  persons,  in  the  develop- 
met  of  the  transition  plan. 

(e)  Notice.  The  recipient  shall  adopt 
and  implement  procedures  to  ensure  that 
interested  persons  are  informed  (I)  of 
the  existence  and  location  of  accessible 
services  and  activities,  (2)  of  facilities 
which  are  accessible  to  and  usable  by 
handicapped  persons,  and  (3)  of  any 
transition  plan  developed  pursuant  to 
paragraph  (d)  of  this  section  and  the 
schedule  established  therein.  The  recipi¬ 
ent  shall  make  this  information  available 
in  the  form  which  allows  effective  notice 
to  persons  with  impaired  vision  or 
hearing. 

§  84.23  New  construction. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  designed  or 
constructed  by,  on  behalf  of,  or  for  the 
use  of  a  recipient  after  the  effective  date 
of  this  part  shall  be  designed  or  con¬ 
structed  in  such  manner  that  the  facility 
or  part  of  the  facility  is  readily  accessible 
to  and  usable  by  handicapped  persons. 

(b)  Alteration.  Each  facility  or  part 
of  a  facility  which  is  altered  by,  on  be¬ 
half  of,  or  for  the  use  of  a  recipient  after 
the  effective  date  of  this  part  in  a  man¬ 
ner  which  affects  or  could  affect  the  usa¬ 
bility  of  the  facility  or  part  of  the  facil¬ 
ity  shall  be  altered  in  such  manner  that 
the  altered  portion  of  the  facility  is  read¬ 
ily  accessible  to  and  usable  by  handi¬ 
capped  persons. 

(c)  American  National  Standards  In¬ 
stitute  accessibility  standards.  To  meet 
the  requirement  of  paragraphs  (a)  and 
(b)  of  this  section,  a  recipient  shall,  at 
a  minimum,  conform  the  design,  con¬ 
struction,  and  alteration  of  its  facilities 
to  the  “American  National  Standard 
Specifications  for  Making  Buildings  and 
Facilities  Accessible  to,  and  Usable  by, 
the  Physically  Handicapped,"  published 
by  the  American  National  Standards  In¬ 
stitute,  Inc.,  as  such  standards  are  pe¬ 
riodically  and  officially  revised. 

(d)  Architectural  and  Transportation 
Barriers  Compliance  Board.  If  a  facility 
of  a  recipient  is  subject  to  the  require¬ 
ments  of  this  part  and  section  504  as 
well  as  to  the  requirements  of  section 
502  of  the  Act  and  any  applicable  reg¬ 
ulation  promulgated  by  the  Architec¬ 
tural  and  Transportation  Barriers  Com¬ 
pliance  Board,  the  Department  will,  for  a 


reasonable  period  of  time  not  to  exceed 
sixty  days,  defer  action  pending  review 
by  the  Board. 

Subpart  D — Preschool,  Elementary,  and 
Secondary  Education 

§  84.31  Application  of  this  subpart. 

Subpart  D  applies  to  preschool,  ele¬ 
mentary,  secondary,  and  adult  education 
programs  and  activities  which  receive  or 
benefit  from  Federal  financial  assistance 
and  to  recipients  which  operate,  or  which 
receive  or  benefit  from  Federal  financial 
assistance  for  the  operation  of,  such  pro¬ 
grams  or  activities.  _ 

§  84.32  Preschool  and  adult  education 
programs. 

(a)  A  recipient  which  operates  a  pre¬ 
school  education  or  day  care  program  or 
activity  or  an  adult  education  program 
or  activity  may  not,  on  the  basis  of  handi¬ 
cap,  exclude  qualified  handicapped  per¬ 
sons  from  the  program  or  activity  and 
shall  take  into  account  the  needs  of  such 
persons  in  determining  the  aid,  benefits, 
or  services  to  be  provided  under  the  pro¬ 
gram  of  activity. 

(b)  A  recipient  which  operates  or  spon¬ 
sors  a  preschool  compensatory  education 
program  or  activity  for  children  who  are 
deemed  disadvantaged  because  of  cul¬ 
tural,  economic,  or  linguistic  conditions 
may  not,  on  the  basis  of  handicap,  ex¬ 
clude  qualified  handicapped  persons  from 
its  program  or  activity  and  shall  take 
into  account  the  needs  of  such  persons 
in  determining  the  aid,  benefits,  or  serv¬ 
ices  to  be  provided  undo-  the  program 
or  activity. 

§  84.33  Location  and  notification. 

A  recipient  which  operates  a  public 
education  program  shall: 

(a)  Annually  undertake  to  identify  and 
locate  every  qualified  handicapped  per¬ 
son  residing  in  the  recipient’s  jurisdiction 
who  is  not  receiving  a  public  education; 

(b)  Notify  handicapped  persons  and 
their  parents  or  guardians  of  the  recipi¬ 
ent’s  duty  under  this  subpart;  and 

(c)  Publicize  generally  such  duty,  in 
accordance  with  the  provisions  of  §  84.9. 

§  84.34  Free  education. 

(a)  A  recipient  to  which  this  subpart 
applies  shall  provide  a  free  education  to 
each  qualified  handicapped  person  who 
is  a  legal  resident  of  the  recipient’s  juris¬ 
diction,  regardless  of  the  nature  or  sever¬ 
ity  of  the  person’s  handicap. 

(b)  For  the  purpose  of  this  section, 
the  provision  of  a  free  education  is  the 
provision  of  suitable  educational  and  re¬ 
lated  services  without  cost  to  the  handi¬ 
capped  person  or  to  his  or  her  parents 
or  guardians,  except  for  those  fees  which 
are  imposed  on  nonhandicapped  persons 
or  their  parents  or  guardians.  It  may 
consist  either  of  the  provision  of  free 
services  or,  if  a  recipient  places  a  handi¬ 
capped  person  in  or  refers  such  person 
to  a  program  not  operated  by  the  recipi¬ 
ent  as  its  means  of  carrying  out  the  re¬ 
quirements  of  this  part,  of  grants  in  the 
amount  of  the  cost  of  the  services  to  the 
handicapped  person  or  to  his  or  her  par¬ 
ents  or  guardians.  If  the  program  is  resi- 
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dentlal,  the  provision  of  a  free  education 
also  includes  the  provision  of  nonmedical 
care,  room  and  board,  and  transportation. 

§  84.35  Most  normal  setting  feasible. 

A  recipient  shall  provide  educational 
and  related  services  to  each  qualified 
handicapped  person  who  resides  in  the 
recipient’s  jurisdiction  in  the  most  nor¬ 
mal  setting  feasible  and  may  not  remove 
a  handicapped  person  from,  or  place  such 
person  in  a  setting  other  than,  the  regu¬ 
lar  educational  environment  except  when 
it  is  demonstrated  by  the  recipient  that 
the  nature  or  severity  of  the  person’s 
handicap  is  such  that  education  in  reg¬ 
ular  classes  with  the  use  of  supplemen¬ 
tary  aids  and  services  cannot  be  achieved 
satisfactorily. 

§  84.36  Suitable  education. 

(a)  A  recipient  to  which  this  subpart 
applies  shall  provide  as  suitable  an  edu¬ 
cation  to  each  qualified  handicapped 
person  who  resides  in  the  recipient’s  ju¬ 
risdiction,  regardless  of  the  nature  or  se¬ 
verity  of  the  person’s  handicap,  as  the 
recipient  provides  to  nonhandicapped 
persons.  For  this  purpose,  the  provision 
of  a  suitable  education  is  the  provision 
of  educational  and  related  services  and 
materials  that  adequately  meet  the  in¬ 
dividual  educational  needs  of  the  per¬ 
son  in  question,  as  determined  by  the 
recipient  using  criteria  consistent  with 
this  part.  In  order  to  be  suitable,  the  ed¬ 
ucation  of  persons  who,  because  of  hand¬ 
icap,  need  or  are  believed  to  need  special 
education  or  related  services  must  be 
based  upon  adherence  to  procedures 
which  satisfy  the  requirements  delin¬ 
eated  in  paragraphs  (b),  (c),  (d),  and 
(e)  of  this  section. 

(b)  Preplacement  evaluation.  A  recip¬ 
ient  may  not  take  any  action  regarding 
the  educational  placement,  denial  of 
placement,  or  transfer  of  placement  of 
a  person  who,  because  of  handicap,  needs 
or  is  believed  to  need  special  education 
or  related  services  without  fully  and  in¬ 
dividually  evaluating  such  person’s  spe¬ 
cial  educational  needs. 

(c)  Evaluation  procedures.  A  recipient 
shall  establish  standards  and  procedures 
for  the  evaluation  and  placement  of  per¬ 
sons  who,  because  of  handicap,  need  or 
are  believed  to  need  special  education 
or  related  services  which  ensure,  at  a 
minimum,  that: 

(1)  Tests  and  similar  evaluation  mate¬ 
rials  are  provided  and  administered  in 
the  primary  language  of  the  student; 

(2)  Tests  and  similar  evaluation  ma¬ 
terials  have  been  properly  and  profes¬ 
sionally  validated  for  the  specific  purpose 
for  which  the  recipient  proposes  to  use 
them; 

(3)  Tests  and  similar  evaluation  ma¬ 
terials  are  recommended  by  their  pro¬ 
ducer  for  the  specific  purpose  for  which 
the  recipient  proposes  to  use  them,  are 
administered  in  conformance  with  the 
instructions  provided  by  their  producer, 
and  are  administered  by  trained  person¬ 
nel; 

(4)  Tests  and  similar  evaluation  ma¬ 
terials  include  those  tailored  to  assess 
specific  areas  of  educational  need  and  not 


merely  those  which  are  designed  to  pro¬ 
vide  a  single  general  intelligence  quo¬ 
tient; 

<5)  Test  selection  and  administration 
is  such  that,  when  a  test  is  administered 
to  a  student  with  impaired  sensory,  man¬ 
ual,  or  speaking  skills,  the  test  results 
accurately  reflect  the  student’s  aptitude 
or  achievement  level  or  whatever  other 
factor  the  test  purports  to  measure, 
rather  than  reflecting  the  student’s  im¬ 
paired  sensory,  manual,  or  speaking 
skills  (except  where  such  skills  are  the 
factors  which  the  test  purports  to  meas¬ 
ure)  ; 

(6)  No  one  test  or  type  of  test  or  other 
means  of  evaluation  is  used  as  the  sole 
criterion  for  placement; 

(7)  Information  from  sources  other 
than  ability  or  achievement  tests,  includ¬ 
ing  Information  concerning  physical 
condition,  sociocultural  background,  and 
adaptive  behavior  in  home  and  school, 
is  gathered  and  considered  and  the 
weight  given  to  each  of  these  sources  is 
documented;  and 

(8)  If  the  information  derived  either 
from  ability  and  achievement  tests  or 
from  other  sources  results  in  a  showing 
that  the  student  does  not,  because  of 
handicap,  need  instruction  in  a  special 
setting,  the  student  will,  not  be  placed 
outside  the  regular  instructional  setting. 

(d)  Reevaluation.  A  recipient  shall 
provide  to  each  student  who  has  been 
placed  in  a  special  instructional  setting 
an  annual  reevaluation  of  his  or  her 
educational  needs  and  progress  in  ac¬ 
cordance  with  the  procedure^  established 
in  paragraph  (c)  of  this  section  and  shall 
inform  the  student’s  parents  or  guardian 
of  the  results  of  the  evaluation.  The 
effectiveness  of  the  special  education  and 
related  services  provided  to  each  student 
shall  be  examined  and  shall  be  a  factor  in 
determining  whether  a  change  in  the 
student’s  placement  is  to  occur. 

(e)  Procedural  safeguards.  A  recipient 
shall  establish  and  implement,  with  re¬ 
spect  to  actions  regarding  the  identifica¬ 
tion,  evaluation,  or  educational  place¬ 
ment  of  persons  who,  because  of  handi¬ 
cap,  need  or  are  believed  to  need  special 
instruction  or  related  services,  the  proce¬ 
dural  safeguards  delineated  in  para¬ 
graphs  (b)  through  (e),  except  sub- 
paragraph  (e)  (2)  and  the  last  sentence 
of  subparagraph  (e)  (1) ,  of  section  615  of 
the  Education  of  the  Handicapped  Act, 
20  U.S.C.  1415,  as  amended  by  section 
5(a)  of  Pub.  L.  94-142. 

§  84.37  Nonacademic  services. 

(a)  General.  (1)A  recipient  to  which 
this  subpart  applies  shall  provide  non- 
academic  and  extracurricular  services 
and  activities  in  such  manner  as  is  neces¬ 
sary  to  afford  handicapped  students  an 
equal  opportunity  for  participation  in 
such  services  and  activities. 

(2)  Nonacademic  and  extracurricular 
services  and  activities  include,  but  are 
not  limited  to,  counseling  services,  phys¬ 
ical  education,  athletics,  transportation, 
health  services,  recreational  activities, 
soecial  interest  groups  or  clubs  sponsored 
by  the  recipient,  referrals  to  agencies 
which  provide  assistance  to  handicapped 


persons,  and  employment  of  students,  in¬ 
cluding  both  employment  by  the  recip¬ 
ient  and  assistance  in  making  available 
outside  employment. 

(3)  A  recipient  shall  comply  with  the 
provisions  of  this  section  as  expeditiously 
as  possible  but  in  no  event  later  than  one 
year  from  the  effective  date  of  this  part. 

(b)  Counseling  services.  A  recipient  to 
which  this  subpart  applies  which  pro¬ 
vides  personal,  academic,  or  vocational 
counseling,  guidance,  or  placement  serv¬ 
ices  to  its  students  shall  provide  these 
services  without  discrimination  on  the 
basis  of  handicap.  The  recipient  shall  en¬ 
sure  that  handicapped  students  are  not 
counseled  toward  more  restrictive  partic¬ 
ipation  in  available  services  or  more  re¬ 
strictive  career  objectives  than  are  non- 
handicapped  students  with  similar  in¬ 
terests  and  abilities. 

(c)  Physical  education  and  athletics. 
(1)  In  providing  physical  education 
courses  and  athletics  and  similar  pro¬ 
grams  and  activities  to  any  of  its  stu¬ 
dents,  a  recipient  to  which  this  subpart 
applies  may  not  discriminate  on  the  basis 
of  handicap.  A  recipient  which  offers 
physical  education  courses  or  which  op¬ 
erates  or  sponsors  interscholastic,  club, 
or  intramural  athletics  shall  provide  to 
handicapped  students  an  equal  oppor¬ 
tunity  for  participation  in  these 
activities. 

(2)  Physical  education  and  athletic  ac¬ 
tivities  offered  to  handicapped  students 
may  be  separate  or  different  from  those 
offered  to  nonhandicapped  students  only 
if  separation  or  differentiation  is  con¬ 
sistent  with  the  requirements  of  section 
84.35  and  is  demonstrated  by  the  re¬ 
cipient  to  be  necessary  to^provide  handi¬ 
capped  students  an  equal  opportunity  for 
participation  in  these  activities. 

§  84.38  Comparable  facilities. 

If  a  recipient,  having  clearly  demon¬ 
strated  the  need  for  a  separate  facility, 
operates  a  facility  which  is  identifiable  as 
being  for  handicapped  students,  the 
facility  and  the  educational  services  pro¬ 
vided  therein  shall  be  comparable  to  the 
facilities  and  services  of  the  recipient 
which  are  not  so  identifiable. 

Subpart  E — Postsecondary  Education 
§  84.41  Application  of  this  subpart. 

'  Subpart  E  applies  to  postsecondary  ed¬ 
ucation  programs  and  activities,  includ¬ 
ing  postsecondary  vocational  education 
programs  and  activities,  which  receive 
or  benefit  from  Federal  financial  assist¬ 
ance  and  to  recipients  which  operate,  or 
which  receive  or  benefit  from  Federal 
financial  assistance  for  the  operation  of, 
such  programs  or  activities. 

§  84.42  Admissions  and  recruitment. 

(a)  General.  No  qualified  handicapped 
person  shall,  on  the  basis  of  handicap, 
be  denied  admission  or  be  subjected  to 
discrimination  in  admission  or  recruit¬ 
ment  by  a  recipient  to  which  this  subpart 
applies. 

(b)  Admissions.  In  determining  wheth¬ 
er  a  handicapped  person  satisfies  any 
policy  or  criterion  for  admission  or  in 
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making  any  offer  of  admission,  a  re¬ 
cipient  to  which  this  subpart  applies : 

(1)  May  not  apply  limitations  upon 
the  number  or  proportion  of  handicapped 
persons  who  may  be  admitted; 

(2)  May  not  make  use  of  any  test  or 
criterion  for  admission  which  has  a  dis¬ 
proportionate,  adverse  effect  on  han¬ 
dicapped  persons  or  any  class  of  han¬ 
dicapped  persons  unless  (i)  the  test  or 
criterion,  as  used  by  the  recipient,  has 
been  validated  as  a  predictor  of  overall 
success  in  the  education  program  or  ac¬ 
tivity  in  question  and  (ii)  alternative 
tests  or  criteria  which  have  a  less  dis¬ 
proportionate,  adverse  effect  are  shown 
to  be  unavailable; 

(3)  Shall  assure  itself  that  the  selec¬ 
tion  and  administration  of  admissions 
tests  in  such  that,  when  an  admissions 
test  is  administered  to  an  applicant  who 
has  a  handicap  which  impairs  sensory, 
manual,  or  speaking  skills,  the  test  re¬ 
sults  accurately  reflect  the  applicant’s 
aptitude  or  achievement  level  or  what¬ 
ever  other  factor  the  test  purports  to 
measure,  rather  than  reflecting  the  ap¬ 
plicant’s  impaired  sensory,  manual,  or 
speaking  skills  (except  where  such  skills 
are  the  factors  which  the  test  purports  to 
measure) ;  shall  assure  itself  that  ad¬ 
missions  tests  which  are  designed  for 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  are  offered  as  often 
and  in  as  timely  a  manner  as  are  other 
admissions  tests;  and  shall  assure  itself 
that  admissions  tests  that  it  administers 
are  administered  in  facilities  which  are 
readily  accessible  to  handicapped  per¬ 
sons;  and 

(4)  May  make  preadmission  inquiry  as 
to  whether  an  applicant  for  admission  is 
a  handicapped  person  in  order  to  comply 
with  this  part  but  may  not  use  the  re¬ 
sults  of  the  inquiry  in  a  manner  which 
results  in  discrimination  on  the  basis  of 
handicap. 

(c)  Different  admissions  criteria. 
Where  a  recipient’s  criteria  for  admis¬ 
sion  do  not  adequately  measure  the 
qualifications  of  a  particular  handi¬ 
capped  applicant,  a  recipient  may  apply 
criteria  for  the  admission  of  such  appli¬ 
cant  that  differ  from  the  criteria  applied 
to  nonhandicapped  persons  but  only  if 
application  of  such  criteria  (1)  furthers 
equal  educational  opportunity  for  quali¬ 
fied  handicapped  persons,  (2)  does  not 
constitute  the  giving  of  a  preference  on 
the  basis  of  handicap,  and  (3)  is  useful 
as  a  predictor  of  completion  of  the  edu¬ 
cation  program  or  activity  in  question  or 
of  success  in  the  occupation  or  profession 
for  which  the  education  program  is  de¬ 
signed  to  prepare  students. 

(d)  Recruitment.  (1)  If  a  recipient  to 
which  this  subpart  applies  recruits  non¬ 
handicapped  applicants,  it  shall  make 
comparable  efforts  to  recruit  handi¬ 
capped  applicants,  except  that  the  re¬ 
cipient  may  be  required  to  undertake 
additional  efforts  to  recruit  handicapped 
applicants  as  remedial  action  pursuant  to 
§  84.5(a)  and  may  choose  to  undertake 
such  efforts  as  affirmative  action  pur¬ 
suant  to  §  84.5(b). 

(2)  A  recipient  shall  include  in  its  re¬ 
cruitment  efforts  schools  which  are  pri¬ 


marily  or  exclusively  for  handicapped 
persons  and  shall  make  known  to  other 
schools  from  which  it  recruits  applicants 
that  it  is  subject  to  the  provisions  of  this 
part. 

§  84.43  Treatment  of  student* ;  general. 

(a)  No  qualified  handicapped  student 
shall,  on  the  basis  of  handicap,  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of,  or  otherwise  be  subjected 
to  discrimination  under  any  academic, 
research,  occupational  training,  housing, 
health,  counseling  financial  aid,  physical 
education,  athletics,  recreation,  trans¬ 
portation,  other  extracurricular,  or  other 
postsecondary  education  program  or  ac¬ 
tivity  which  receives  or  benefits  from 
Federal  financial  assistance. 

(b)  A  recipient  to  which  this  subpart 
applies  which  requires  participation  by 
any  applicant,  student,  or  employee  in 
any  education  program  or  activity  not 
operated  wholly  by  the  recipient  or 
which  facilitates,  permits,  or  considers 
such  participation  as  part  of,  or  equiva¬ 
lent  to,  an  education  program  or  activity 
operated  by  the  recipient,  including  par¬ 
ticipation  in  educational  consortia  and 
cooperative  employment  and  student 
teaching  assignments,  (1)  shall  develop 
and  implement  a  procedure  designed  to 
assure  itself  that  the  operator  or  sponsor 
of  the  other  education  program  or  activ¬ 
ity  takes  no  action  affecting  any  appli¬ 
cant,  student,  or  employee  of  the 
recipient  which  this  subpart  would  pro¬ 
hibit  the  recipient  from  taking;  and  (2) 
may  not  facilitate,  require,  permit,  or 
consider  such  participation  if  such  ac¬ 
tion  occurs. 

(c)  A  recipient  to  which  this  subpart 
applies  may  not,  on  the  basis  of  handi¬ 
cap,  exclude  any  qualified  handicapped 
student  from  any  course,  course  of  study, 
or  other  part  of  its  education  program  or 
activity. 

§  84.44  Academic  adjustments. 

(a)  Academic  requirements.  A  recipi¬ 
ent  to  which  this  subpart  applies  shall 
make  such  modifications  to  its  academic 
requirements  as  are  necessary  to  ensure 
that  such  requirements  do  not  discrim¬ 
inate  or  have  the  effect  of  discriminat¬ 
ing,  on  the  basis  of  handicap,  against  a 
qualified  handicapped  applicant  or  stu¬ 
dent.  Academic  requirements  which  the 
recipient  can  demonstrate  essential  to 
the  program  of  instruction  being  pursued 
by  such  student  or  to  any  directly  rela¬ 
ted  licensing  requirement  will  not  be 
regarded  as  discriminatory  within  the 
meaning  of  this  section.  Modifications 
include  changes  in  the  length  of  time 
permitted  for  the  comnietion  of  degree 
requirements  substitution  of  specific 
courses  required  for  the  completion  of 
degree  requirements,  and  adaptation  of 
the  manner  in  which  specific  courses 
are  conducted. 

(b)  Other  rules.  A  recipient  to  which 
this  subpart  applies  may  not  impose 
upon  handicapped  students  other  rules, 
such  as  the  prohibition  of  tape  recorders 
in  classrooms  or  of  dog  guides  in  cam¬ 
pus  buildings,  that  have  the  effect  of 
limiting  the  participation  of  handi¬ 


capped  students  in  the  recipient’s  edu¬ 
cation  program  or  activity. 

(c)  Course  examinations.  In  its  course 
examinations  or  other  procedures  for 
evaluating  students’  academic  achieve¬ 
ment  in  its  program,  a  recipient  to  which 
this  subpart  applies  shall  provide  such 
methods  for  evaluating  the  achievement 
of  students  who  have  a  handicap  which 
impairs  sensory,  manual,  or  speaking 
skills  as  are  necessary  to  ensure  that  the 
results  of  the  evaluation  represent  the 
students  achievement  in  the  course, 
rather  than  reflecting  the  student’s  im¬ 
paired  sensory,  manual,  or  speaking 
skills  (except  where  such  skills  are  the 
factors  which  the  test  purports  to 
measure). 

(d)  Auxiliary  aids.  (1)  A  recipient  to 
which  this  subpart  applies  shall  take 
such  steps  as  are  necessary  to  ensure 
that  no  handicapped  student  is  denied 
the  benefits  of,  excluded  from  partici¬ 
pation  in,  or  otherwise  subjected  to  dis¬ 
crimination  under  the  education  pro¬ 
gram  or  activity  operated  by  the  recip¬ 
ient  because  of  the  absence  of  educa¬ 
tional  auxiliary  aids  for  students  with 
impaired  sensory,  manual,  or  speaking 
skills. 

(2)  Auxiliary  aids  include  braille  and 
taped  texts,  the  availability  of  interpre¬ 
ters  for  classrooms  for  students  with 
hearing  impairments,  the  availability  of 
readers  in  libraries  for  students  with 
visual  impairments,  classroom  equip¬ 
ment  adapted  for  use  by  students  with 
manual  impairments,  methods  of  mak¬ 
ing  orally  delivered  materials  available 
to  students  with  hearing  impairments, 
and  other  similar  services  and  actions, 
but  do  not  include  attendants,  individ¬ 
ually  prescribed  devices,  readers  for  per¬ 
sonal  use  or  study,  or  other  devices  or 
services  of  a  personal  nature. 

§  84.45  Housing. 

(a)  Housing  provided  by  the  recipient. 
A  recipient  which  provides  housing  to  its 
nonhandicapped  students  shall  provide 
comparable  and  accessible  housing  to 
handicapped  students  at  the  same  cost 
as  to  others.  At  the  end  of  the  transition 
period  provided  for  in  Subpart  C,  such 
housing  shall  be  available  in  sufficient 
quantity  and  variety  so  that  the  scope 
of  handicapped  students’  choice  of  liv¬ 
ing  accommodations  is  comparable  to 
that  of  nonhandicapped  students. 

(b)  Other  housing.  A  recipient  which 
assists  any  agency,  organization,  or  per¬ 
son  in  making  housing  available  to  any 
of  its  students  shall  take  such  action  as 
may  be  necessary  to  assure  itself  that 
such  housing  is,  as  a  whole,  made  avail¬ 
able  in  a  manner  which  does  not  result 
in  discrimination  on  the  basis  of 
handicap. 

§  84.46  Health  and  insurance. 

(a)  Health  services.  In  providing  a 
health,  medical,  or  hospital  aid,  benefit, 
or  service  to  any  of  its  students,  a  re¬ 
cipient  to  which  this  subpart  applies  may 
not  discriminate  on  the  basis  of  handi¬ 
cap  and  shall  provide  handicapped  stu¬ 
dents  with  health  and  similar  services 
which  are  comparable  to  those  pro¬ 
vided  to  other  students. 
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(b)  Insurance  benefits.  In  providing  a 
medical,  hospital,  accident,  or  life  in¬ 
surance  benefit,  service,  policy,  or  plan 
to  any  of  its  students,  a  recipient  may 
not  discriminate  on  the  basis  of  handi¬ 
cap  or  provide  such  insurance  benefit, 
service,  policy,  or  plan  in  manner  which 
would  violate  Subpart  B  if  it  were  pro¬ 
vided  to  employees  of  the  recipient. 

§  84.47  Financial  and  employment  as¬ 
sistance  to  students. 

(a)  Provision  of  financial  assistance. 

(1)  In  providing  financial  assistance  to 
qualified  handicapped  persons,  a  recipi¬ 
ent  to  which  this  subpart  applies  may 
not  (1)  on  the  basis  of  handicap,  provide 
less  assistance  than  is  provided  to  non¬ 
handicapped  persons,  limit  eligibility  for 
assistance,  or  otherwise  discriminate;  or 
(il)  through  solicitation,  listing,  ap¬ 
proval,  or  provision  of  facilities  or  other 
services,  assist  any  foundation,  trust, 
agency,  organization,  or  person  which 
provides  assistance  to  any  of  the  recipi¬ 
ent’s  students  in  a  manner  which  dis¬ 
criminates  against  qualified  handicapped 
persons  on  the  basis  of  handicap. 

(2)  A  recipient  may  not  administer  or 
assist  in  the  administration  of  scholar¬ 
ships,  fellowships,  or  other  forms  of  fi¬ 
nancial  assistance  established  under 
wills,  trusts,  bequests,  or  similar  legal 
instruments  which  require  awards  to  be 
made  on  the  basis  of  factors  which  dis¬ 
criminate  or  have  the  effect  of  discrimi¬ 
nating  on  the  basis  of  handicap  unless 
the  overall  effect  of  the  award  of  schol¬ 
arships,  fellowships,  and  other  forms  of 
financial  assistance  is  not,  on  the  basis 
of  handicap,  discriminatory. 

(b)  Assistance  in  making  available  out¬ 
side  employment.  A  recipient  which  as¬ 
sists  any  agency,  organization,  or  person 
in  making  employment  available  to  any 
of  its  students  (1)  shall  assure  itself 
that  such  employment  is  made  available 
in  a  manner  which  would  not  violate 
Subpart  B  if  it  were  provided  by  the  re¬ 
cipient;  and  (2)  may  not  render  such 
assistance  to  any  agency,  organization, 
or  person  which  discriminates  on  the 
basis  of  handicap  in  its  employment 
practices. 

(c)  Employment  of  students  by  recipi¬ 
ents.  A  recipient  which  employs  any  of 
its  students  may  not  do  so  in  a  manner 
which  violates  Subpart  B. 

§  84.48  Other  prohibited  discrimination. 

(a)  Physical  education  and  athletics. 

(1)  In  providing  physical  education 
courses  and  athletics  and  similar  pro¬ 
grams  and  actlvlltes  to  any  of  its  stu¬ 
dents,  a  recipient  to  which  this  subpart 
applies  may  not  discriminate  on  the  basis 
of  handicap.  A  recipient  which  offers 
physical  education  courses  or  which  op¬ 
erates  or  sponsors  intercollegiate,  club,  or 
intramural  athletics  shall  provide  to 
handicapped  students  equal  opportuni¬ 


ties  for  comparable  participation  in  these 
activities. 

(2)  Physical  education  and  athletic  ac¬ 
tivities  offered  to  handicapped  students 
may  be  separate  or  different  from  those 
offered  to  nonhandicapped  students  only 
if  the  separation  or  differentiation  is  nec¬ 
essary  to  provide  handicapped  students 
an  equal  opportunity  for  participation  in 
these  activities. 

(b)  Counseling  and  placement  services. 
A  recipient  to  which  this  subpart  applies 
which  provides  personal,  academic,  or 
vocational  counseling,  guidance,  or 
placement  services  to  its  students  shall 
provide  these  services  without  discrim¬ 
ination  on  the  basis  of  handicap.  The 
recipient  shall,  at  a  minimum,  ensure 
that  handicapped  students  are  not  coun¬ 
seled  toward  more  restrictive  participa¬ 
tion  in  available  services  or  more  restric¬ 
tive  career  objectives  than  are  nonhand¬ 
icapped  students  with  similar  interests 
and  abilities.  This  requirement  does  not 
preclude  a  recipient  from  providing  ver¬ 
ifiable  information  about  licensing  and 
certification  requirements  that  may  pre¬ 
sent  obstacles  to  handicapped  persons  in 
their  pursuit  of  particular  careers. 

(c)  Social  organizations.  A  recipient 
which  provides  significant  assistance  to 
fraternities,  sororities,  or  similar  organi¬ 
zations  shall  assure  itself  that  the  mem¬ 
bership  practices  of  such  organizations 
do  not  permit  discrimination  otherwise 
prohibited  by  this  subpart. 

Subpart  F — Health,  Welfare,  and  Social 
Services 

§  84.51  Application  of  this  subpart. 

Subpart  F  applies  to  health,  welfare, 
and  other  social  service  programs  and  ac¬ 
tivities  which  receive  or  benefit  from 
Federal  financial  assistance  and  to  recip¬ 
ients  which  operate,  or  which  receive  or 
benefit  from  Federal  financial  assistance 
for  the  operation  of,  such  programs  or 
activities. 

§  84.52  Health  services. 

(a)  Availability  of  services.  (1)  A  re¬ 
cipient  which  provides  health  benefits  or 
services  may  not,  on  the  basis  of  handi¬ 
cap,  deny  these  benefits  or  services  to 
qualified  handicapped  persons. 

(2)  A  recipient  which  provides  health 
benefits  or  services  shall  ensure  that 
these  benefits  or  services  are  accessible  to 
qualified  handicapped  persons  through 
use  of  the  methods  set  forth  in  Subpart 
C,  including  making  house  calls,  refer¬ 
ring  patients,  arranging  to  meet  patients 
in  accessible  facilities,  and  modifying  fa¬ 
cilities. 

(3)  A  recipient  which  provides,  notice 
concerning  health  benefits  or  services 
shall  take  such  steps  as  are  necessary  to 
ensure  that  qualified  handicapped  per¬ 
sons  with  impaired  sensory  or  speaking 
skills  are  not  denied  effective  notice  be¬ 
cause  of  their  handicap. 
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(4)  A  recipient  which  provides  health 
benefits  or  services  may  not  deny  these 
benefits  or  services  through  discrimina¬ 
tory  application  of  policies  regarding  de¬ 
posits,  extension  of  credit,  or  other  fi¬ 
nancial  matters. 

(5)  A  recipient  state  agency  which 
provides  or  arranges  for  the  provision 
of  health  benefits  or  services  for  popu¬ 
lations  that  are  medically  underserved 
shall  ensure  that  handicapped  persons 
are  not  effectively  denied  these  benefits 
or  services  because  of  their  handicap. 

(b)  Level  of  services.  (1)  All  health 
services  shall  be  provided  to  handicapped 
persons  at  least  to  the  same  extent  that 
they  are  provided  to  nonhandicapped 
persons  and  shall  be  provided  in  such 
manner  as  is  necessary  to  afford  handi¬ 
capped  person  equal  opportunity  to  ben¬ 
efit  from  these  services. 

(2)  A  recipient  shall  develop  and  im¬ 
plement  procedures  to  assure  itself  that 
handicapped  persons  are  not  subjected 
to  discrimination  by  reason  of  the  recip¬ 
ient’s  referrals  of  such  persons  to  other 
entitles  or  persons  providing  health  ben¬ 
efits  or  services. 

§  84.53  Welfare  and  other  social  services. 

(a)  General.  In  providing  welfare  or 
other  social  services  or  benefits,  a  recip¬ 
ient  may  not,  on  the  basis  of  handicap: 

(1)  Deny  a  qualified  handicapped  per¬ 
son  these  benefits  or  services; 

(2)  Provide  benefits  or  services  in  a 
manner  that  limits  or  has  the  effect  of 
limiting  the  participation  of  qualified 
handicapped  persons ;  or 

(3)  Subject  a  handicapped  person  to 
different  standards  of  eligibility  for  the 
benefits  or  services. 

(b)  Accessibility  of  services.  A  recip¬ 
ient  which  provides  welfare  or  other 
social  services  or  benefits  shall  ensure 
that  these  services  or  benefits  are  acces¬ 
sible  to  qualified  handicapped  persons  as 
provided  in  Subpart  C  of  this  part. 

(c)  Notice.  A  recipient  which  provides 
notice  concerning  welfare  or  other  social 
services  or  benefits  shall  take  such  steps 
as  are  necessary  to  ensure  that  qualified 
handicapped  persons  with  Impaired 
sensory  or  speaking  skills  are  not  denied 
effective  notice  because  of  their  handi¬ 
cap. 

§  84.54  Education  of  institutionalized 
persons. 

A  recipient  to  which  this  subpart  ap¬ 
plies  and  which  operates  or  supervises  a 
residential  or  day  care  program  or  ac¬ 
tivity  for  persons  who  are  institutional¬ 
ized  because  of  handicap  shall  ensure 
that  each  qualified  handicapped  person, 
as  defined  in  8  84.3  (k)(2),  in  its  pro¬ 
gram  or  activity  is  provided  a  suitable 
education,  as  defined  in  §  84.36. 
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